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Let the Air Remain Free 


BY HENRY C. SPURR 


a HE ancient maxim, 
b 4 Cujus est solum 
iN ejus est usque ad 
SUR.) celum, firmly root- 
ed in the English 
common law, and 
embodied in the 
Civil Code? some- 
times expressed, 
“he who owns the 
soil owns every- 
thing above and below, from heaven to 
hell,” is likely to undergo a rigid re-ex- 
amination because of the rapid advance 
of aeronautics. Even the Knight of Sax, 
who owned so much that he could al- 
ways hunt in his own forests, and ride 
for miles around without going by any- 
body’s corn but his own, would hardly 
find room for aviation, if every flight 
across his neighbor’s soil were an action- 
able trespass. 

In Herbert Quick’s “Virginia of the 
Air-Lanes,” good use is made of this 
maxim of the soil. A company secures 
leases and grants of air all over the Con- 
tinent, and then prays for a wholesale 
injunction against trespassing airships, 
the bill reciting that the plaintiff was 
the owner of all rights of navigation in 
the air in certain described belts or bands 
surrounding the city of New York, di- 
viding it into portions and gridironing 
the Continent; that the defendants had 
in the past habitually trespassed on these 
by flying over them in airships; that pas- 
sage to or from the city of New York 
over the sea, the river, or other route 
was impossible save by such trespass, 
the court being asked to prohibit the 


1 Article 552. 


defendants, their servants, and agents 


and all other persons, from departing 
from or coming to the city of New York 
through the air owned by the plaintiff, 
or from navigating any aerial craft 
across, over, or through the real property 
of the plaintiff wheresoever situated. 

“Cujus ad solum ejus est usque ad 
celum,”’ went on Craighead, “is the max- 
im on which we stand, the meaning of 
which has been decided in hundreds of 
cases, and, strange to say, is still clear, 
—he who owns land, owns the sky. He 
has as much moral right to the sky as 
to the surface.” 

This, it seems, is not all pure fancy, 
for recently it is reported that certain 
florists of Waltham, Massachusetts, 
threatened to ask for an injunction to 
prohibit the airships exhibiting in their 
vicinity from passing over their glass 
greenhouses, because a fall of one of 
these flyers would ruin valuable plants 
that could never be replaced, and only 
desisted when a bond was furnished by 
the airship men to indemnify them 
against accidents. So here, we have, at 
last, what we have for sometime been 
expecting would come, a case which 
forces us to descend from the realm of 
dreamland to the consideration of vested 
rights. The question is: 

1. Does the owner of the land own 
the air or the space above it? 

2. Is the flight of an old-fashioned 
balloon, a dirigible airship, or an aero- 
plane across a man’s land a trespass, 
which he can prevent? 


The Dominion of Man 


In the beginning, we are told, God 
gave man “dominion over the fish of the 
sea, and over the fowl of the air, and 
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over the cattle, and over all the earth, 
and over every creeping thing that creep- 
eth upon the earth.” Verily, man in the 
abstract has not been like the man in 
the parable to whom only one talent 
was given, who went and hid his talent 
and then had it taken away from him; 
but he has, in all matters pertaining to 
dominion, been a good and faithful 
servant. He has multiplied and com- 
pounded his talents many times over. 

In his savage state he had but little, 
because he asserted his ownership by 
might,—by the aid of his physical 
strength. “The savage,” says Bentham, 
‘who has hidden the game that he killed 
may hope to keep it for himself so long 
as his cave is undiscovered; so long as 
he watches to defend it, or is stronger 
than his rivals; but that is all.”* 

In his civilized state man has had 
much, because he has asserted his own- 
ership by right, that is, by the aid of 
law; and he has not only acquired do- 
minion over that which he can grasp 
in his hand and touch with his foot, but 
he has come to possess many other 
things, intangible as well as tangible, 
incorporeal as well as corporeal. But 
as far reaching and complex as the laws 
of modern society have become in giv- 
ing protection to property over which 
man can have only constructive posses- 
sion, a few things in the physical world 
are still free. 


Ownership of Clouds or Water 


There is no such thing known to the 
common law as ownership of the clouds 
that hover over the land, or of the rain 
that drops from the heavens, or of the 
waters that gather upon the surface of 
the earth, or that sink beneath the sur- 
face and collect in pockets, or flow in 
subterranean channels. “I cannot,” says 
Blackstone, “bring an action to recover 
possession of a pool or other piece of 
water by the name of water only; either 
by calculating its capacity, as for so 
many cubical yards; or by a superficial 
measure for 20 acres of water; or by 
general description, as for a pond, a 
water course, or a rivulet: but I must 
bring my action for the land that lies 


~ 2Bentham Principles du Code Civil par 
Dumont, chap. IX. 
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at the bottom, and. must call it 20 acres 
of land covered with water. For water 
is a movable, wandering thing, and must 
of necessity continue common by the law 
of nature; so that I can only have a tem- 
porary, transient, usufructuary proper- 
ty therein: wherefore, if a body of water 
runs out of my pond into another man’s, 
I have no right to reclaim it. But the 
land which that water covers is perma- 
nent, fixed, and immovable: and there- 
fore, in this, 1 may have a certain sub- 
stantial property; of which the law will 
take notice, and not of the other.’ 


Ownership of the Air 


If there can be no ownership in the 
wandering water, how can there possibly 
be ownership of the more restless air? 
The popular notion that the owner of the 
soil owns everything above and below it 
has no well-founded support in the law. 
No exclusive right can be had in either 
light or air. Legislation cannot create 
such a right, because man has no exclu- 
sive possession of them. They are for 
all in common. “And upon whom doth 
not his light arise?”> and “the wind 
bloweth where it listeth, and thou hear- 
est the sound thereof, but canst not tell 
whence it cometh and whither it go- 
eth." So it has been said that light 
and air are bestowed by Providence for 
the common benefit of man, and so long 
as the reasonable use by one man of this 
common property does not do actual and 
perceptible damage to right of another 
to similar use of it, no action will lie. 
A man cannot occupy a dwelling and 
consume fuel in it for domestic purposes 
without it in some degree impairing the 
natural purity of the air; he cannot erect 
a building or plant a tree near the house 
of another without in some degree di- 
minishing the quantity of light he en- 
joys, but such moral interruption gives 
no right of action; for they are neces- 


sary incidents to the common enjoyment 
by all.” 


32 Bl. Com. 18. 
- Stein v. Hauck, 56 Ind. 65, 26 Am. Rep. 
1 


5 Job, 25:3. 

6St. John, 3:8. 

7 Embrey v. Owen, 15 Jur. 633, 6 Exch. 353, 
20 L. J. Exch. N. S. 212, 10 Eng. Rul. Cas. 179. 
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Passengers on a German Airship. 


Ownership of Space 


Granted, however, that a man cannot 
become proprietor of the air above his 
land, what about the space which the 
air fills? Space may be neither wander- 
ing nor restless, but the idea that one 
may reduce any portion of it-to posses- 
sion is a leap beyond any of the remark- 
able fictions of the common law. Space 
is the one thing as to which the brain of 
man is incapable of conceiving limits. 
And yet, in a recent case in which eject- 
ment was brought against a telephone 
company for stretching a wire across a 
man’s land—a pioneer decision,—the 
court holds that the owner of the soil 
does, in fact, own the space above his 
land.® In this case Vann, J., said: 

“So far as the case before us is con- 
cerned, the plaintiff, as the owner of the 
soil, owned upward to an indefinite ex- 
tent. He owned the space occupied by 
the wire, and had the right to the exclu- 
sive possession of that space, which was 
not personal property, but a part of his 
land. According to fundamental princi- 
ples, and within the limitation mentioned, 
space above land is real estate the same 

8 Butler v. Frontier Teleph. Co. 186 N. Y. 


486, 116 Am. St. Rep. 563, 79 N. E. 716,9 A 
& E. Ann. Cas. 858, 11 L.R.A.(N.S.) 920. 


as the land itself. The law regards the 
empty space as if it were a solid, insepa- 
rable from the soil, and protects it from 
hostile occupation accordingly.” It was 
insisted that ejectment could not lie, be- 
cause the sheriff could not give posses- 
sion of space any more than he could de- 
liver water in a running stream or air 
whirled by the north wind, but the court 
held that delivery could be made by re- 
moving the occupying structure, saying, 
that all the sheriff does to deliver pos- 
session of the surface of land or of a 
mine under the surface is to remove 
either persons or things which keep the 
owner out. So, he delivers possession 
of the space occupied by the wire by re- 
moving the wire. 


Cujus est Solum Maxim 


This decision furnishes a good illus- 
tration of how a principle of law, de- 
signed to meet a state of facts then be- 
fore the court, is afterwards, when tak- 
en out of its setting, often stretched and 
perverted, until it becomes an absurd- 


ity. What was the purpose which the 
cujus est solum maxim was intended to 
serve? Take Blackstone’s statement of 
its application: “Land has also in its 
legal signification an indefinite extent up- 
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wards as well as downwards. Cujus est 
solum ejus est usque ad calum is the 
maxim of the law; upwards, therefore, 
no man may erect any building or the 
like to overhang another’s land; and 
downwards whatever is in a direct line 
between the surface of any land and the 
center of the earth belongs to the own- 
er of the surface; as is every day’s ex- 
perience in the mining countries. So 
that the word ‘land’ includes not only 
the face of the earth, but everything un- 
der it or over it. And therefore, if a 
man grants all his lands, he grants there- 
by aff his mines of metals and other fos- 
sils, his woods, his waters, and his 
houses, as well as his fields and meadows. 
Not but the particular names of the things 
are equally sufficient to pass them except 
in the instance of water; by a grant of 
which nothing passes but a right of fish- 
ing: but the capital distinction is this, 
that by the name of a castle messuage, 
toft, croft, or the like, nothing else will 
pass except what falls with the utmost 
propriety under the term made use of; 
but by the name of land which is nomen 
generalissimum; everything terrestrial 
will pass.”® 

The maxim appears to have been 
formulated, first, as a rule of construc- 
tion, to aid in determining what would 
pass by a deed of the soil, and, second, 
as a rule to insure the owner the bene- 
ficial use of his land against encroach- 
ments of his neighbors, as far up or as 
far down as he might wish to go. It 
could not have meant anything more. So 
the maxim has been invoked, for exam- 
ple, where the question was what passed 
by a lease of a hotel,—whether the ho- 
tel property alone, or the stores beneath 
it, but not connected with it,” or wheth- 
-er the cellar under leased premises 
passed under the lease," or whether a 
demise of the basement rooms of a build- 
ing of several stories in height, without 
any stipulation by lessor or lessee for re- 
building in case of fire or other casual- 
ty, gives the lessee any interest in the 
land, though he pays all the rent in ad- 
vance.# 
92 BI. Com. 18. 

10 Sargent v. Adams, 3 Gray, 72, 63 Am. 
Dec. 718. 

11 Doe ex dem. Freeland v. Burt, 1 T. R. 
701, 1 Revised Rep. 367 


12 Stockwell v. Hunter, 11 Met. 448, 45 Am. 
Dec. 220 
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Many other cases in which the maxim 
has been urged as a rule of construc- 
tion might be cited.” 

As to its being a rule for securing to 
landowners the beneficial enjoyment of 
the soil, it has been said that all there 
seems to be in the maxim of ownership 
to the sky is that within lines extended 
through all points of the soil, ownership 
to the sky is a space of preferential use 
to the owner of the soil, and such use 
is interfered with only when the enjoy- 
ment of the soil is diminished.* It has 
also been said that the maxim is a gener- 
al rule applicable to the use of real prop- 
erty and the right of a party to an un- 
fettered control of his own land, upon 
and beneath the surface; *® and that un- 
der the maxim the owner of an estate in 
fee by virtue of his interest and power 
as proprietor may make any and all bene- 
ficial uses of it in his own pleasure, and 
he may alter the mode of using it by 
erecting or removing buildings over it, 
or digging into or under it without re- 
straint.!¢ 


Aviation as a Trespass 


If, then, it is not a maxim of the com- 
mon law that the owner of the soil owns’ 
also the air, or the space above his land; 
but that he is entitled only to a beneficial 
enjoyment of the land and to the protec- 
tion of his possessions against encroach- 
ments of his neighbors above or below 
the surface of the ground, what are the 
landowner’s rights with respect to avia- 
tion? May he prevent flights across his 
land by air craft, on the theory that they 
constitute a trespass by interfering with 
his beneficial enjoyment of the soil? The 
question has been much discussed in 
France and elsewhere on the continent. 

“According to one theory,” says Paul 
Matter in La Revue Bleue, “ownership 
rights must remain inviolate. A man is 
master of his holdings, has his claim to 
sunlight, and must not have shadows of 
aeroplanes cast upon him. The 
other theory assumes that light is com- 
mon property, and that his legal hold 
upon the upper regions is to be main- 
18 Broom’s Legal Maxims, 264 and cases 


ited. 

1471 Cent. L. J. 1. 

1§5Gannon v. Hargadon, 10 Allen, 106, 87 
Am. Dec. 625. 

16 Atkins v. Bordman, 2 Met. 457, 37 Am. 
Dec. 100. 
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tained only when he plants crops and 
puts up buildings; otherwise it is with- 
out force.” Moreover, it is asserted that 
the claim reaches only to a certain 
height, and Fauchille has set forth the 
following thesis: 

“1. Above the three hundred meter 
level, the air is not and cannot be owned 
by anybody. 

“2. Up to that level, the air can be 
owned only in so far as it is occupied. 
Unless plantations or buildings trans- 
form its character, it is to be regarded 
as free space.” 

“This is clear, but suppose M. Eiffel 
should take into his head to build an up- 
ward addition to his tower, or what if 
some American architect should run up 
a skyscraper to an entirely unprecedent- 
ed height? There would be nothing for 
the law to do but behead the building and 
builder also. 

“Between these two extremes lies the 
theory that will probably be put into 
practice. The ownership of the soil ex- 
tends into the air as far as it is of use; 
the higher we land to build, the higher 
will ownership reach; but there will al- 
ways be a point where ownership ceases 
to have any meaning, and where the 
owner ceases to have a right to hang out 
a no trespassing sign unless trespassing 
does him harm. On the surface, tres- 
passing is legally forbidden only when it 
injures the owner (Penal Code, art. 
471). In the sky traffic is permissible 
whenever it is high enough and well 
managed enough so as not to do mis- 
chief to people or property down below. 
This is a common-sense view, and has al- 
ready been taken by the. Swiss Civil 
Code, which declares that property rights 
extend as far above and below the sur- 
face as there is any interest in exercis- 
ing such right.” 

The question has not been very fully 
discussed by English or American writ- 
ers. Of course there have been a con- 
siderable number of cases of encroach- 
ments above the soil, such as projecting 
eaves,!” projecting branches and roots of 


17 Wachstein v. Christopher, 128 Ga. 229, 
119 Am. St. Rep. 381, 57 S. E. 511, 11 LRA. 
(N.S.) 917; Norwalk Heating & Lighting Co. 
v. Vernam, 75 Conn. 662, 96 Am. St. Rep. 
246, 55 Atl. 168. : 


Let the Air Remain Free 





123 


trees," projecting elevated railroad 
structures,” projecting windows,” or 
overhanging electric wires,®? but these 
are such permanent invasions of the ov- 
erhead space that they are likely to ripen 
into a right, and, moreover are such as 
may quite materially interfere with the 
beneficial enjoyment of the soil. The 
courts are agreed that the landowner 
may prevent such encroachments, but 
are not in harmony as to the theory on 
which relief should be granted, wheth- 
er on the ground of nuisance or tres- 
pass or ouster. It would seem, as al- 
ready pointed out, that the theory that 
the owner of the soil is, by these en- 
croachments, dispossessed of his space 
or of his land, is unsound, but that re- 
lief might be granted as for nuisance or 
trespass. 

What little has been said about tres- 
pass by passing through the air over 
land has been mostly in accord with the 
popular view as to the absolute rights of 
the landowner in the upper space. “It 
has been doubted,” says one learned writ- 
er, “whether it is a trespass to pass over 
land without touching the soil, as one 
may in a balloon, or to cause a material 
object as shot fired from a gun to pass 
over it. . . . It does not seem possi- 
ble on the principles of the common law 
to assign any reason why an entry at 
any height above the surface should not 
also be a trespass. The improbability of 
actual damage may be an excellent prac- 
tical reason for not suing a man who 
sails over one’s land in a balloon, but 
this appears irrelevant to the pure legal 
theory. . . . Then one can hardly 
doubt that it might be a nuisance apart 


18 Waterman v. Soper, 1 Ld. Raym. 737; 
Relyea v. Beaver, 34 Barb. 547; Lyman v. 
Hale, 11 Conn. 177, 27 Am. Dec. 728; Beards- 
lee v. French, 7 Conn. 125, 8 Am. ‘Dec. 86; 
otn v. Armstrong, 48 N. Y. 201, 8 Am. 
ep. . 

19 Metropolitan West Side Elev. R. Co. v. 
Springer, 171 Ill. 170, 49 N. E. 416. 

”: Reimer’s Appeal, 100 Pa. 182, 45 Am. Rep. 
373 

21 Board of Works v. ened Teleph. S 
L. R. 13 Q. B. Div. 905, 53 L. J. Q. B. N.S. 
449, 51 L. T. N- S. 148, 32 Week. Rep. 776, 
12 Eng. Rul. Cas. 630; Butler v. Frontier 
Teleph. Co. 186 N. Y. 486, 116 Am. St. ‘“ 
563, 79 N. E. 716, 9 A. & E. Ann. Cas. 858, 11 
L.R.A.(N.S.) 920. 






















rn 
nena 










































124 


from any definite damage to keep a bal- 
loon hovering over another man’s 
land.” * 

Lord Ellenborough, however, seems to 
have doubted that aeronauts were liable 
to an action of trespass for passing over 
the fields. In Pickering v. Rudd (1815), 
the defendant nailed to his own wall a 
board so as to overhang the plaintiff’s 
close, and it was held by Lord Ellen- 
borough that an action for trespass 
would not lie against a man for interfer- 
ing with the column of air superincum- 
bent on a close, but that the proper rem- 
edy for any damage arising from the 
board overhang- 
ing the close would 
be an action on 
the case, other- 
wise it would fol- 
low that an aero- 
naut would be 
liable to an action 
of trespass quare 
clausum fregtt at 
the suit of the 
occupier of every 
field over which 


his balloon passed 
in the course of his 
voyage.*8 

But, in Kenyon 


v. Hart (1865), 
Blackburn, J., said: 
“IT understand the 
good sense of that 
doubt, though not 
the legal reason of 
ss 

There is a wide 
difference in the 
matter of interfer- 
ing with the bene- 
ficial enjoyment of 
land between projecting a roof, or an 
elevated railroad structure or even throw- 
ing a wire over another man’s land, and 
between flying across it. Is this a mere 
difference in degree in the wrong in- 
flicted, and not a difference in pure legal 
theory ? 

22 Webb’s Pollock, Torts, p. 423. 

284 Campb. 219, 1 Starkie, 56, 16 Revised 
Rep. 777. 

246 Best & S. 249, 252, 34 L. J. Mag. Cas. 


87, 11 Jur. N. S. 602, 11 L. T. N. S. 733, 13 
Week. Rep. 406. 
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If it is a trespass to fly over a man’s 
land a foot above the soil, does it follow 
that it is a trespass to fly over the land 
a hundred or a thousand feet from the 
earth? There can be no trespass unless 
there is an invasion of a legal right. If 
man cannot own the air or the space 
above his head, if the law in protecting 
his rights in land does no more than to 
insure him the beneficial use of it, then 
if the beneficial use is in fact interfered 
with by a low flight through the air, it 
may be a trespass, but if the beneficial 
use is not interrupted by a flight at any 
height, then no legal right has been in- 
vaded, and there is 
no trespass. No 
more sense would 
be shown in grant- 
ing the owner of 
the soil a right of 
action as for tres- 
pass for the pas- 
sage of an aero- 
plane across his 
land, than in grant- 
ing him a right of 
action against his 
neighbor who has 
planted a tree on 
his own land, on 
the theory that it 
interfered, though 
in an infinitesimal 
degree, with the 
former’s light and 
air. 

It would seem, 
then, that the cujus 
est solum maxim 
gives the landown- 
er no right to stop 
the navigation of 
the air, either on 
the theory that it means that he is the 
owner of the air or the space above his 
land, or on the theory that it is a tres- 
pass upon his right to beneficial enjoy- 
ment. 


Freedom of the Air 


There is, however, another and broad- 
er point of view from which the subject 
may be approached. The right to navi- 
gate the air may be likened to the right 
to navigate the waters, or to use the pub- 
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lic highways. Of course the right to 
navigate the waters or to use ancient 
highways was established before the 
memory of man. Although this is not 
so in the case of the highway of the air, 
nevertheless it cannot be possible that 
society will permit the privilege of aerial 
navigation to be interfered with by the 
private owners of land by reason of the 
cujus et solum maxim, although the right 
to do so has not been ripened by ancient 
and long continued usage. The air, for 
the purposes of navigation, must be as 
free as the sea and the waters of navi- 
gzble rivers. It must be free not only 
for the purpose of commerce, if com- 
merce is ever carried on by this means, 
but for pleasure as well. No musty com- 
mon-law maxim can be allowed to stand 
in the way of progress in aviation. The 
doctrine laid down in a California case, 
with reference to waters, applies with 
equal force to navigation of the air. The 
fundamental principles of right and jus- 
tice, says the court, on which the com- 
mon law is founded, and which its ad- 
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ministration is intended to promote, re- 
quire that a different rule should be 
adopted whenever it is found that, owing 
to the physical features and character of 
a state, and the peculiarities of its cli- 
mate, soil, and products, the application 
of a given common-law rule tends con- 
stantly to cause injustice and wrong, 
rather than the administration of jus- 
tice and right. 

When the time comes for extensive 
aerial navigation—and it seems to be not 
far distant—the courts will hold that the 
air shall remain free. The right of so- 
ciety to use this gift of God is greater 
than the right of individual owners of 
the land to interfere therewith, especially 
when based on a maxim that was never 
intended to give him such a right, al- 
though formulated at a time when no 
property rights were of much importance 
except property in land. 


25 Katz v. Walkinshaw, 141 Cal. 116, 99 Am. 
St. Rep. 35, 74 Pac. 766, 64 L.R.A. 236. 


The three-mile limit is thoroughly 
established for the sea, and jurisdiction 


is settled thereby. 


It was pro sed 


at the Paris conference to establish a 
limit straight upward, 1,600 feet being 


suggested. 
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% HE term “act of 

4 God” in the broad 

and comprehensive 

sense may be said to 

include many events 

and occurrences 

which in law would 

not be regarded as 

such. Indeed, it has 

been said that “ev- 

erything may be 

said to be mediately or immediately the 

act of God;” ! or, as Lord Mansfield has 

stated it, everything is an act of God 

which happens by His permission and by 

His knowledge.* But it seems improb- 

able that, even in the popular sense, 

would so wide a scope be ascribable to 
the term. 

In that sense in which the phrase “act 
of God,” or the corresponding term of 
the civil law vis major is applied in juris- 
prudence, it bears a much restricted 
meaning, which is not susceptible of ac- 
curate and comprehensive definition, and, 
in fact, a precise definition is not re- 


1Gordon v. Buchanan, 5 Yerg. 81. 


2 Forward v. Pittard, 1 T. R. 31, 1 Revised 
Rep. 146, 1 Eng. Rul. Cas. 216. 


quired in the administration of justice? 
it being deemed sufficient to ascertain 
the kind or character of events which 
may be reasonably anticipated to occur. 
That is, in order to determine whether 
or not a particular occurrence produced 
by purely natural causes is, in the legal 
sense, to be deemed an act of God, de- 
pends upon whether, under the circum- 
stances, the happening of such an event 
might have been foreseen by the exercise 
of human care and foresight. 

The books, however, supply some cri- 
terion by which the meaning of the term 
in its legal acceptation may be fixed. It 
is generally defined as a natural neces- 
sity or inevitable accident produced by 
immediate physical causes which are ir- 
resistible, or negatively, as something 
which could not have been occasioned 
by the intervention of man or prevented 
by the exercise of human care, diligence, 
or foresight, and the use of these ap- 
plianees which the situation of the party 
renders it reasonable that he should em- 
ploy. It has also been characterized as 


8 Ewart v. Street, 2 Bail. L. 157, 23 Am. 
Dec. 131; Olsen v. Meyer, 46 Neb. 240, 64 
N. W: 954. 

4Olsen v. Meyer, supra. 
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merely something superhuman in con- 
tradistinction to the act of man.® 

Thus it will be seen that the essential 
legal elements of an act of God are, first, 
something extraordinary resulting imme- 
diately from a natural cause, and, sec- 
ond, the absence of intervention of man. 
From this, and the nature of the occur- 
rences under discussion, it is at once ob- 
vious that the latter element may be 
eliminated. This being granted, the sub- 
ject therefore resolves itself into a de- 
termination of what events or class of 
events occasioned by the elementary 
forces of nature unconnected with the 
agency of man or other cause may be 
regarded as having been caused by an 
act of God. This query may be best an- 
swered, perhaps, by a review of the more 
important decisions which bear upon the 
question. 


Atmospheric Disturbances as Acts of God 


At the outset, it may be conceded that 
damage caused by such unusual and ex- 
traordinary manifestations of the ele- 
ments as lightning,® cyclones of great vio- 
lence,” hurricanes,’ and tornadoes,®? may 
be considered as having resulted from 
what in legal parlance is denominated an 
act of God. And the same conclusion 
has been reached as regards wind storms 
of such violence that their occurrence 
could not reasonably have been antici- 
pated or foreseen,“—weather of “ex- 
treme violence” characterized as a “tem- 
pest,” 4 a “tempest” so violent as to ne- 
cessitate the throwing of goods overboard 
to preserve the vessel and crew,” a sud- 
den “whirlwind” sufficiently severe to 
~ 5Chicago & N. W. R. Co. v. Sawyer, 69 III. 
285, 18 Am. Rep. 613. 


6 Quincy Gas & Electric Co. v. Schmitt, 123 
Ill. App. 647; a v. Pennsylvania G 
R 


. Co. 80 N. Ss 
7 Alabama G. Co. v. Quarles, 145 Ala. 
436, 5 CRAIN'S) 867, 117 Am. St. Rep. 
54, 45 So. 120, 8 A. & E. Ann. Cas. 308. 

8 The J. C. Stevenson, 17 Fed. 540. 

® Pennsylvania R. Co. v. Fries, 87 Pa. 234. 

10Olsen v. Meyer, 46 Neb. 240, 69 N. W. 
954; International & G. N. R. Co. v. Berg- 
man, — Tex. Civ. App. —, 64 S. W. 999; 
Nugent v. Smith, L. 1 C. P. Div. 423, 45 
Lik RN. S. Ge, y Eng. Rul. Cas. 216. 

1 The Zealandia, 48 Fed. 697. 

12 Gillett v. Ellis, 11 Ill. 579; Le Case de 
Gravesend Barge, 1 Rolle Rep. 79, in which 
the term was applied by Sir Edward Coke 
about the year 1601. 
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throw a popcorn wagon from the center 
of a raised railroad platform to the 
ground, at least in a locality where storms 
of that nature and severity are not prev- 
alent, a “storm which put everything 
adrift” * a storm of sufficient violence 
to unroof houses,!® a “severe gale, 7 
an unprecedently severe rain fall,” a gale 
of wind sufficient to blow a railroad car 
from the track,® a “sudden gust of 
wind” sufficiently violent to have the 
same effect,’ a sudden gust of wind ex- 
traordinary in its severity and sufficient 
to sink a hoy,” a sudden unanticipated 
squall or gust of wind,” “a flaw of wind 
unheard of or such as rarely occurs,” * 
and a sudden squall not amounting to a 
storm or tempest, if of such an effect 
as to defeat all human skill and dili- 
gence. 

Of course a sudden gust or shift of 
wind, to amount to an act of God, must 
have been an “extraordinary occur- 
rence,” ** or at least so unusual and ex- 
traordinary as in its nature not reason- 
ably to be expected,”® for a wind neither 
amounting to a hurricane nor extraordi- 
nary in its violence is not an act of God.* 


Rain Storms or Winds 


So it has been held that a rain storm, 
even though extraordinary, if neither 
unprecedented nor of such violence that 


13 Gulf, C. & S. F. R. a v. Compton, — 
Tex. Civ. App. —, 38 S. 220. 

14 Medina v. Hanson, 17 a Ann. 290. 

15 Norling v. Allee, 37 N. Y. S. R. 409, 13 
N. Y. Supp. 791; Uggla v. Brokaw, 77 App. 
Div. 310, 79 N. Y. Supp. 244. 

Fon Cochran v. The Cleopatra, 17 La. Ann. 


17 Kansas City, P. & G. R. Co. v. Williams, 
3 Ind. Terr. 352, 58 S. W. 570. 

18 Blythe v. Denver & R. G. R. Co. 15 Colo. 
333, 11 L.R.A. 615, 22 Am. St. Rep. 403, 25 
Pac. 702. 

19 McClary v. Sioux City & P. R. Co. 3 Neb. 
44, 19 Am. Dec. 631. 

20 Amies v. Stevens, 1 Strange, 127. 

21 The Lady Pike, 2 Biss. 141, Fed. Cas. 

No. 7,985; Fairchild v. Slocum, 19 Wend. 329, 
affirmed in 7 Hill, 

22 Spencer v. Daggett, 2 Vt 

23 Gordon v. Little, 8 Serg. & R. 533, 11 


Am. Dec. 632. 
10 Johns. 1, 6 Am. 


24 Elliott v. Rossell, 
Dec. 306. 

25 Mahaffey v. J. L. Rumbarger Lumber Co. 
oo" Va. 571, 8 L.R.A.(N.S.) 1263, 56 S. E. 


an un v. Lowry, 63 Hun, 632, 44 N. Y. 
. R. 339, 18 N. Y. Supp. 284. 









128 





it could not reasonably have been antici- 
pated, does not constitute vis major; ** 
nor is the springing up in the night 
of an ordinary wind sufficient to drive 
fire from a camp fire to a broken bale of 
cotton 15 feet distant;?8 or inclement 
weather such as is frequently experi- 
enced in the locality; or a landslide 
caused by a rain of not unusual vio- 
lence ® an act of God. It has also been 
said that, although the wind which may 
have caused the thing complained of, was 
high and of long duration, if it had not 
the character of a sudden squall or whirl- 
wind, or anything 
more than the bois- 
terous and tempes- 
tuous weather or- 
dinarily | encoun- 
tered under similar 
circumstances, it 
does not amount to 
the act of God 
which excuses 
from liability.* 
Nor is an injury 
attributable to an 
act of God which 
is caused by a wind 
such as might be 
expected in the 
regular course of 
the seasons;* or 
by a wind “above 
the average of high winds,” but not 
amounting to a hurricane of such “un- 
heard of violence as to be beyond all 
contemplation or expectation ;” ** or by a 
wind of the velocity of 57 miles an hour 
where such a velocity is quite usual and 
occurs several times a year.** And it 
has been held that a storm of wind and 
rain sufficiently severe to drive a train 


27 Sawyer v. Ives, Rap. Jud. Quebec, 4 B. R. 
389. 

28 Chevallier v. Straham, 2 Tex. 115, 47 Am. 
Dec. 639. 

29 Cannon v. 
734, 

30 Gleeson v. Virginia Midland R. Co. 140 
U. S. 435, 35 L. ed. 458, 11 Sup. Ct. Rep. 859. 

31 Tompkins v. The Dutchess of Ulster, Fed. 
Cas. No. 14,087a. 

82 St. Louis, I. M. & S. R. Co. v. Hopkins, 
54 Ark. 209, 12 L.R.A. 189, 15 S. W. 610. 

33 Holt Mfg. Co. v. Thornton, 136 Cal. 232, 
68 Pac. 708. 

34 Chicago v. Smith, 95 Ill. App. 339. 


Hunt, 116 Ga. 452, 42 S. E. 
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An Oklahoma Cyclone 





of stock cars standing with set brakes 
on a switch track which inclined with 
the wind, onto the main track, does not 
constitute an act of God.% 


Cyclones 


It has also been contended, though un- 
successfully, that even a cyclone suffi- 
cient to wreck a train was not an act of 
God sufficient to relieve a carrier from 
liability. Such a contention was raised 
in the case of Galveston, H. & S. A. R. 
Co. v. Crier,3*® wherein the court, in ridi- 
culing the interposition of such a defense, 
said: “It [the cy- 
clone] _unroofed, 
wrenched from 
their foundations, 
and destroyed 
houses. Its force 
stopped the train, 
wrenching and lift- 
ing the cars from 
their trucks, hurl- 
ing them on either 
side of the track, 
and one of them a 
distance of 150 
feet or more into a 
field beyond; and 
when it struck the 
ground whirled it 
round and sported 
with it as though 
it were a top in the hands of a boy. Only 
the engine and three heavy iron-tanked 
oil cars held the track against its terrific 
force. It left death and destruction along 
its path, and wailings above ruined homes 
and untimely graves. If this terrible de- 
struction was not the act of Him who 
‘putteth forth His hand upon the rock 
and overturneth- the mountains by their 
roots,’ then may it be said of man, in- 
stead of God, ‘He stretcheth out the north 
over the empty place, and hangeth the 
earth upon nothing.’ If not a sacrilege, 
it is at least preposterous to say that 
the destruction of this mighty force of 
nature was proximately produced by the 
concurrence of the puny hand of man. 
There is as much reason for saying that 
the cloud of dust raised by the chariot 


35 Gulf, C. & S. F. R. Co. v. Bell, 24 Tex. 
Civ. App. 579, 58 S. W. 614 
3645 Tex. Civ. 


App. 434, 100 S. W. 1177. 
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of a king was increased by the buzzing 
fly upon one of the wheels, or that the 
bellowing of the angy bull was augment- 
ed by the singing of the gnat seated up- 
on his horn.” 

Before passing from the subject of 
wind storms it may be of interest to call 
attention to one other case, wherein it 
was contended that the loss was occa- 
sioned by an act of God. The case re- 
ferred to,” which is one of the earliest 
in this country involving the application 
of the doctrine contended for, dealt not 
with the violence and severity of the 
wind, but, on the other hand, with a sud- 
den failure thereof. The facts show 
that a vessel while beating up a river 
against a light and variable wind at- 
tempted to change her tack when sailing 
very near the shore. As the attempt was 
made the wind suddenly failed, in conse- 
quence of which she ran aground and 
sank. The majority of the court up- 
held the defense interposed, and Spencer, 
J., in delivering the opinion of the court, 
said: “Upon a position so plain in my 
apprehension, as that the sudden ces- 
sation of a wind which was competent 
at the very moment when the vessel be- 
gan to come about for the avoidance of 
the shoal, was the act of God, and did 
not arise from the fault or negligence of 
man, I am at a loss for further illustra- 
tion.” The decision, however, has been 
criticized, but it is difficult to distinguish 
between a sudden gust of wind and a 
sudden cessation thereof, since as the 
cause must be the same, and as the phys- 
ical effect may be the same, why should 
not the legal effect be the same? But 
conceding that a sudden failure of wind 
is in itself an act of God, it may be that 
any given accident resulting from such 
a failure could have been avoided by the 


160, 5 Am. 


87 Colt v. M’Mechen, 6 Johns. 
Dec. 200. 

88 Palmer v. Atchison, T. & S. F. R. Co. 101 
Cal. 187, 35 Pac. 630; Denver & R. G. R. Co. 
v. Pilgrim, 9 Colo. App. 86, 47 Pac. 657; 
Chapin v. Chicago, M. & St. P. R. Co, 79 
Iowa, 582, 44 N. W. 820; Reed v. Duluth, S. 
S. & A. R. Co. 100 Mich. 507, 59 N. W. 144; 
Jones v. Minneapolis & St. L. R. Co. 91 Minn. 
229, 103 Am. St. Rep. 507, 97 N. W. 893; Bal- 
lentine v. North Missouri R. Co. 40 Mo. 491, 
93 Am. Dec. 315; Pruitt v. Hannibal & St. J. 
R. Co. 62 Mo. 527; Cunningham y. Wabash 
R. Co. 79 Mo. App. 524; Vencill v. Quincy, O. 
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exercise of human prudence, in which 
case an element essential to relief from 
liability on the ground that the accident 
was caused by an act of God would be 
lacking. To illustrate, the dissenting 
opinion of Chief Justice Kent in Colt v. 
M’Mechen * was upon the ground, not 
that the sudden cessation of wind was not 
an act of God, but that the master was 
negligent in sailing so near the shore un- 
der a “light and variable wind” before 
attempting to come about. 


Snow Storms 


Another distinct class of storms, and 
the one in which the question under dis- 
cussion has most often arisen, is that 
in which snow has in one manner or an- 
other caused or at least contributed to the 
loss or damage complained of. Upon 
this phase of the question there is little, 
if any, conflict among the authorities, it 
being generally agreed that such storms, 
if of sufficient violence or duration to 
obstruct the movement of trains, are an 
act of God which will relieve the com- 
mon carrier from liability for loss of 
goods or for injuries to passengers 
caused thereby. But it has been said 
that a snow storm in Missouri in the win- 
ter season is not, in law, an act of God,® 
but it is probable that the court, although 
not indicating the degree of severity of 
the storm so referred to, had in mind an 
ordinary snow storm rather than an ex- 
traordinary one. 


Dew 


One other instance of a carrier’s at- 
tempt to relieve itself from the obligation 
to transport freight without unnecessary 
delay may not be amiss, although the 
natural cause complained of (the falling 
of a heavy dew) may be said to partake 


& K. C. R. Co. 132 Mo. App. 722, 112 S. W. 
1030; Nelson v. Great Northern R. Co. 28 
Mont. 297, 72 Pac. 642; Black v. Chicago, B. 
& Q. R. Co. 30 Neb. 197, 46 N. W. 428; Fein- 
berg v. Delaware, L. & W. R. Co. 52 N. J. 
L. 451, 20 Atl. 33; Cormack v. New York, N. 
H. & H. R. Co. 196 N. Y. 442, 90 N. E. 56, 17 
A. & E. Ann. Cas. 949, 24 L.R.A.(N.S.) 1209; 
Herring v. Chesapeake & W. R. Co. 101 Va. 
778, 45 S. E. 322; Briddon v. Great Northern 
R. Co. 28 L. J. Exch. N. S. 51 

89 Texas & P. R. Co. v. Smissen, 31 Tex. 
Civ. App. 549, 73 S. W. 42. 
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of the nature of a storm or tempest in ap- 
proximately the same degree that a heavy 
dew partakes of the nature of an act of 
God as usually understood in law. How- 
ever, such a contention was raised with 
seeming seriousness in the United States 
circuit court of appeals for the Indian 
territory, but the court, after announ- 
cing its inability to concur with the rail- 
road company’s contention, removed its 
mantle of solemnity to remark that, “had 
the dew been of that brand well known 
as ‘Mountain Dew,’ it might have affect- 


ed the engineer and fireman, but not the 
engine or corporation itself to the extent 
of relieving it from the obligation of its 
For the benefit of lay readers 


contracts.” 


40 Missouri, K. & T 
Ind. Terr. 633, 53 S. we 


Pg v. Truskett, 2 
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and in justice to the court, it might also 
be added that judicial notice is sometimes 
taken of the intoxicating qualities of 
“well-known” brands. 


Proximate Cause 


In concluding, it should be said that 
in connection with the essential elements 
already emphasized, the loss which the 
act of God excuses must be the imme- 
diate and distinct result of the provi- 
dential events alleged.“ 


41 Tompkins v. The Dutchess of Ulster, Fed. 
Cas. No. 14,087a; The St. George, 95 Fed. 
172; Sprowl v. Kellar, 4 Stew. & P. 382; 
Quincy Gas & Electric Co. v. Schmitt, 123 Ill. 
App. 647; New Brunswick S. B. & Canal 
Transp. Co. v. Tiers, 24 N. J. L. 697, 64 Am. 
Dec. 394; Merritt v. Earle, 29 N. Y. 115, 86 
Am. Dec. 292; Elliott v. Rossell, 10 Johns. 1, 
6 Am. Dec. 306. 


CONQUERING THE AIR 


The twentieth century problem is how to conquer 
the air. The success of the aeroplane as a practical 
vehicle depends on how thoroughly this is done. As 
the navigator of the water must know its currents, its 
eddies, its obstacles and obstructions, so the aeronaut 
and the aviator must know the currents of the air 
and how to meet them. The navigator of the water 
can see by the ripples ahead or by the foaming of the 
surf the dangers that confront him. The navigator 
of the air has no warning signal whatever. He must 
be prepared for instant action, and this preparation is 
the one essential for him who would conquer the air. 

—From Leslie’s. 





Johnston in his Bi-plane attaining a Record Altitude in the Clouds. 


The Law of the Aur 


BY WAYNE C. WILLIAMS, 
Member of the Denver and Colorado Bar Associations 


» HEN we watch an 
aviator in his white- 
winged aeroplane 
making a daring 
flight and soaring 
over the earth, we 
do not think of him 
as a violator of the 
law, yet, technically, 
that is what he 
is; for, throughout 

all of his journey, unless he be over the 
water, he flies over the land of others, 
and this is a trespass upon the land of 
those where the air craft has flown. 
Of course the damage is infinitesimal, 
and no one thinks of suing an aviator 
for such a trespass, but it is from this 
starting point that the law of aeroplanes 
will be developed. 

The beginning and growth of air navi- 
gation will call for the application of old 
legal principles to decidedly novel con- 
ditions. The common law of England, as 
adopted and applied in America, is the 
reservoir out of which materials will be 
found to work out the new law of the air, 
and the leading principles are already at 
hand; it remains to apply and develop 
them. The crystallized common sense 
and practical knowledge so characteristic 
of the common law will prove as compre- 
hensive and elastic here as it has in so 
many other new conditions that science 
and improvement have brought to the 
English race. Some concrete case will 
arise when some aviator drops out of the 
sky, and some judge will then lay down 
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the guiding principles of the law govern- 
ing aeroplanes. Later, statutes will fol- 
low, once custom has shown the limits of 
the operation of air craft. 


Trespass by Aeroplanes 


The two leading principles from which 
the law of aeroplanes will be developed 


are those defined as trespass and nui- 
sance. The foundation principle is that 
of trespass, as suggested above,—that 
every soaring aeroplane and its pilot are 
trespassers upon the land over which the 
aviator rides, unless he be there by li- 
cense, or of right. 

The development of this principle 
came largely from balloon cases. In 
1815 mention is made for the first time of 
the rights of a man in a balloon, in Pick- 
ering v. Rudd, 1 Starkie, page 56, 4 
Campb. 219, 16 Revised Rep. 777, and 
then as dictum. The plaintiff was ob- 
jecting because the defendant had 
climbed on a temporary platform above 
his ground and lopped off a troublesome 
“Virginia creeper” that overhung the de- 
fendant’s close. Lord Ellenborough ob- 
served: “I recollect a case where I held 
that firing a gun loaded with shot into a 
field was a breaking of the close. 

I never yet heard that firing in vacuo 
could be considered as a trespass. 

Would trespass lie for passing through 
the air in a balloon over the land of an- 
other?” Lord Ellenborough’s query is 
a vital one, now. In pure legal theory it 
is a trespass to simply place a finger over 
the land of another. The owner of land 
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in New York state, or in any other state, 
knows that he has not only his soil, and 
the land downward, but an indefinite dis- 
tance upward, as well. As Blackstone 
states it, “Land hath also, in its legal sig- 
nification, an indefinite extent upwards as 
well as downwards.” This is the prin- 
ciple upon which the landowners of the 
nation may base their legal rights in any 
case involving aviators. 


Aviation as a Nuisance 


The law of nuisance upon this subject 
was first expressed in Fay v. Prentice, in 
1 C. B. at page 828, decided in 1845, the 
court observing, that “it must be pre- 
sumed that the projecting of this cornice 
over the plaintiff’s garden is a nuisance 
and an injury to him.” In Kenyon v. 
Hart, 6 Best & S. 248, 34 L. J. Mag. Cas. 
N. S. 87, 11 Jur. N. S. 602, 11 L. T. N. 
S. 733, 13 Week. Rep. 406, decided in 
1865, and in Wandsworth Dist. v. Unit- 
ed Teleph. Co. L. R. 13 Q. B. Div. 
904, 53 L. J. Q. B. N. S. 449, 51 L. 
T. N. S. 148, 32 Week. Rep. 776, 48 
J. P. 676, 12 Eng. Rul. Cas. 630, the 
question of trespassing at a great height 
over the land of others is discussed, and 
in the latter case, Bowen, L. J., observed 
that, “if the case were that of a single 
landowner I would be loth to hold that 
he had not the right to object to anybody 
putting anything over his land at any 
height.” 

Pollock, the great English law writer 
on Torts and other subjects, discusses 
the whole question in a brilliant manner. 
On page 423 of his work on Torts 
he says: “It. has been doubted whether 
it is a trespass to pass over the land 
without touching the soil, as one may 
in a balloon, or to cause a material 
object, as shot fired from a gun, to pass 
over it. It does not seem possible, 
on the principles of the common law to 
assign any reason why an entry at any 
height above the surface should not also 
be a trespass. The improbability of ac- 
tual damage may be an excellent practical 
reason for not suing a man who sails 
over one’s land in a balloon; but this ap- 
pears irrelevant to the pure legal theory. 
bs Then one can hardly doubt that 


it might be a nuisance, apart from any 
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definite damage, to keep a balloon hover- 
ing over another man’s land.” 

This language may well be read by 
the modern aviator when he prepares for 
his flight. The aeroplane will probably 
become so common that some limitation 
must be placed upon its operation over 
land. Perhaps the common-law rule that 
an entry at any height is a trespass will 
be modified, certainly this seems most 
reasonable, and a “zone of innocent pas- 
sage” will be created, defining the low- 
est height at which the aviator may fly, 
or there may be “air routes,” or a court 
decision construing the words “reason- 
able height” and holding that this varies 
with the locality, as in New York city or 
over Long Island, for example. In addi- 
tion the aviator must have a starting 
point for his machine, and his ground 
rights may become important and may 
need to be legally defined. 


Liability for Damages 


But one other principle must be kept 
in view by the aviator, especially if he be 
flying in New York state, and this is laid 
down in Guille v. Swan, 19 Johns. page 
381, 10 Am. Dec. 234, and decided in 
1822. Guille made a balloon ascension, 
and coming down in a dangerous way, 
called for help. A crowd of onlookers 
followed the falling aeronaut into the 
garden of Swan, the plaintiff, and there 
broke down the fence and destroyed the 
flowers. The attorney for the balloonist 
admitted that his client was liable for 
the damage done by the aeronaut and 
his balloon, but denied liability for dam- 
age done by the crowd that followed him 
into the garden. But the court held the 
balloonist liable for the damage done by 
the crowd, as well, and the daring aviator 
of that day paid $90 to Swan for ruined 
turnips, potatoes, and flowers caused by 
the attempt of his admirers to rescue him. 
The language of the court is interesting: 
“T will not say that ascending in a bal- 
loon is an unlawful act, for it is not so; 
but it is certain that the aeronaut has no 
control over its motion horizontally; he 
is at the sport of the winds and is to 
descend when and how he can; his reach- 
ing the earth is a matter of hazard. 

Now, if his descent under such circum- 
stances would ordinarily and naturally 








draw a crowd of people about him, either 
from curiosity or for the purpose of 
rescuing him from a perilous situation, 
all this he ought to have foreseen and 
must be responsible for.” 

While the aeroplanist can control his 
machine better than a balloon can be con- 
trolled, yet the principle laid down is the 
same, for if his descent would draw a 
crowd onto the land of another and 
damage is done, he is liable for it, under 
this case. 


Interstate Commerce 


When aeroplanes are carrying mails, 
swooping over international boundary 
lines, and defying customhouses, other 
principles must be brought forward and 
other laws formulated to control them. 
- Congress will be called upon to pass laws 
regulating aeroplanes as interstate car- 
riers, under the interstate commerce 
clause of the Constitution, and the Inter- 
state Commerce Commission will also 


The Law of the Air 





Soon we may have aerial passenger lines. In 
Germany there are several Gesellschaften to utilize 
Count Zeppelin’s inventions. 

Lawyers have examined the transportation con- 
tract, which they have not unreasonably compared 
to the contract in maritime navigation. Meili, one 
of the most competent German lawyers in this branch, 
writes: ““Whoever goes on a journey in an ordinary 
balloon or an aeroplane, whether gratis or as a pay- 
ing passenger, does so at his own risk. It is another 
matter with dirigibles of the Zeppelin type, for which 
the public patronage is solicited.” 
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have opportunity to pass upon questions 
affecting air craft that cross state lines. 
In any such legislation or decisions the 
prophetic language of the late Justice 
Brewer of the Supreme Court will be re- 
called and quoted. In Re Debs, 158 U. S. 
564, 39 L. ed. 1092, 15 Sup. Ct. Rep. 900, 
he said “Constitutional provisions do not 
change, but their operation extends to 
new matters as the modes of business and 
the habits of life of the people vary with 
each succeeding generation. . . . .Just 
so it is with the grant to the national gov- 
ernment of power over interstate com- 
merce. The Constitution has _ not 
changed. The power is the same. But 
it operates to-day upon modes of inter- 
state commerce unknown to the fathers, 
and it will operate with equal force upon 
any new modes of such commerce which 
the future may develop.” 

And the new mode of interstate com- 
merce is at hand. 















































































































Present and Proposed Aerial Legislation 


BY RAY L. SWIFT 


=a, HE regulation of avi- 

4] ation affords a par- 

ticularly fertile field 

for the exercise of 

the wonderful pow- 

ers of that type of 

statesman who un- 

fortunately finds his 

way into nearly ev- 

ery legislature, and 

feels that he is spe- 

cially commissioned to act as a universal 

regulator, and, having fairly exhausted 

the field afforded by things upon the 

earth, from the height of sky scrapers 

to the length of a hat pin, will be doubt- 

less pleased with the prospect of a new 

world to conquer, and will turn with 
avidity to the heavens above. 

An excellent illustration of this kind 
of regulation is a bill which was intro- 
duced into the legislature of a middle 
western state last winter, which pro- 
posed to prohibit ascensions to a greater 
height than 1,000 feet, and provided for a 
bond of $10,000 guaranteeing obedience 
to the law, with a prison sentence of five 
years as a penalty for its violation. Just 
what the idea was that inspired this pro- 
posal is difficult to determine. Whether 
the legislator sought to protect the avi- 
ator on the theory that he would be more 
thoroughly dead after falling 5,000 feet 
than after a little drop of 1,000 feet, or 
whether his concern was for that part of 
the public which occupies the lower 
floors of apartment or office buildings, 
whose danger would doubtless be in- 
creased in proportion to the altitude 
from which a disabled engine might fall 
with ever-increasing power of smash- 
ing through the protecting upper floors, 
will doubtless remain a profound mys- 
tery. If provisions of this kind should 
be taken seriously enough to insure their 
passage, interesting questions might arise 
as to how they would be enforced. To 
equip every constable with delicate scien- 
tific instruments for determining altitude 
would doubtless be expensive, and would 
presume too much as to the mechanical 
and scientific ability of those worthy and 
useful public servants, while to require 


every aviator to carry a sealed baro- 
graph, and submit to periodical inspection 
for the purpose of determining if he had 
violated the law, might be open to the 
objection that it would compel him to 
furnish incriminating evidence against 
himself, to say nothing of the difficulty 
of determining the situs of the crime. 
However, this difficulty would not be 
likely to arise, for, even if such a bill 
were passed, it would doubtless go the 
way of all such legislation, and never be 
heard of again. 


Code of the Air 


But while there will probably appear 
a considerable amount of useless, if not 
foolish, legislation, the rapid advance 
made in aviation, and the increasing 
number of those engaged in operating 
ships of the air have engaged the se- 
rious attention of legislators and states- 
men. Last year there was held at Paris 
an international conference on aerial 
rights, at which the principal European 
powers were represented. An elaborate 
code for the regulation of aerial naviga- 
tion was adopted, and embraced such 
questions as the nationality of airships, 
customs, regulations, jurisdiction of 
offenses, flight over military and naval 
establishments and operations in time of 
peace, and the carrying of photographic 
and wireless telegraphic apparatus. 
While perhaps such elaborate regula- 
tions are necessary for the conditions 
in Europe, where there are numerous in- 
dependent nations covering relatively 
small territory with their enormous mili- 
tary equipment and mutual jealousies, 
they hardly seem necessary in this coun- 
try, and at any rate are largely matters 
for international agreement. 

Legislation upon the subject of aerial 
navigation, whether already in effect or 
merely proposed or likely to be adopted 
in the future, naturally falls under three 
general heads, according to the object 
to be obtained: First, protection of the 
public; second, protection of the lives 
and property of individuals; third, pro- 
tection of aviators. These will be treat- 
ed in the order named. 
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Present and Proposed Aerial Legislation 


1. Protection of the public. The first 
step for the protection of the public in 
general would seem to be the adoption 
of laws requiring the registration and 
means of identifying aerial machines in 
order to make effective any other regu- 
lative laws which might be passed con- 
cerning them. The Connecticut statute 
for which is claimed the distinction of 
being the first passed in this country 
upon the subject of aviation provides 
for the registration of all airships, for 
which a fee of $5 is charged, and re- 
quires that each ship shall bear markers 
with the registration number 3 feet high. 
Closely associated with provisions for 
the registration and identification of 
aerial machines are provisions for the 
examination and licensing of aviators. 
The Connecticut statute requires aviators 
to be at least twenty-one years of age 
and to pass an examination and take out 
a license, for which a fee of $2 is 
charged. These provisions seem to be 
reasonable and necessary, and similar 
ones might well be adopted by other 
states as a beginning for aerial regula- 
tion. Considerable discussion has arisen 
as to what qualification should be re- 
quired to entitle an aviator to a license. 
Some proposed statutes provide for the 
issuing of licenses to those who hold a 
license from a recognized aeronautical 
society, but these have been criticized be- 
cause such societies, it is charged, are 
frequently engaged principally in the ex- 
ploitation of their members, and it is 
feared their decisions might not be a 
good criterion for determining who are 
competent to handle aerial machines 
from the standpoint of the safety of the 
public. Whether or not this criticism 
is justified, it would seem that it would 
be better to require air pilots to qualify 
under public authority, to avoid insuf- 
ficient tests or favoritism, and to insure 
uniformity of requirement. The test pro- 
posed by the draft convention include a 
continuous flight of at least 3 miles, and 
height test at a minimum of 150 feet, 
and tests for alighting without mishap 
within 150 feet of a given point. What- 
ever regulations are adopted in this 
country, an effort should be made to 
make the laws of the various states as 
uniform as_ possible, and _ provision 
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should be made for mutual regulation of 
licenses issued by the various states. 

2. Rules for the protection of persons 
and property of individuals. The dis- 
cussion of this phase of the problem of 
aerial navigation is confined principally 
to regulation of the flights, as to place, 
the principal restrictions proposed being 
the prohibition of flights over centers of 
dense population and large aggregations 
of people, and over places where large 
quantities of explosives or highly in- 
flammable materials are manufactured 
or stored. It seems to the writer that 
provisions of this kind are somewhat 
premature. If the aeroplane never gets 
beyond the circus stage where it is at 
present, the numbers in use will doubt- 
less remain so small that danger to the 
public from flights over those places will 
be negligible. On the other hand, if 
they are developed from the standpoint 
of stability and safety for those oper- 
ating or taking passage upon them, so 
that they become a mode of travel for 
a considerable number of people, the 
danger to the public and property upon 
the ground from flights overhead will be 
correspondingly decreased, while restric- 
tions of the kind mentioned might seri- 
ously impede the development and im- 
pair the usefulness of aerocraft by pre- 
venting access to large centers of popu- 
lation. If the number of machines be- 
comes so large, and their use such that 
they are a real danger to the inhabitants 
of our cities, it will then be time to pro- 
hibit their use over such places, and to 
make provision for aerial stations out- 
side the center of population, but within 
easy access thereto by other means of 
transportation. 


Liability for Damages 


Another question to be determined by 
legislation is the degree of liability to 
be imposed upon the owners and users 
of aeroplanes when damage is inflicted 
upon persons or property. The Connec- 
ticut statute provides that “every aero- 
naut shall be responsible for all damages 
suffered in this state by any person or 
persons from injuries caused by any 
voyage in an airship directed by such 
aeronaut; and if he be the agent or em- 
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ployer of another, in making such voy- 
age, his principal or employer shall be 
likewise responsible for the same.” 
There doubtless will be some dispute 
as to the meaning of this provision when 
cases arise under it, but on its face it 
seems to eliminate the questions of 
negligence and contributory negligence, 
and to impose absolute liability for dam- 
ages inflicted by an airship. If it does 
not have this effect, it is mere surplus- 
age, and leaves the liability in such cases 
to be determined on common-law prin- 
ciples. But whether or not the effect of 
this statute is to make the owners and 
operators of airships absolutely liable for 
all damages inflicted by them, it would 
seem that the enactment of provisions 
having this effect would be wise as well 
as opportune at the present. time. The 
reason for imposing a high degree of 
care on any class of persons isthe dan- 
gerous nature of the operations engaged 
in and the inability of those affected to 
effectually protect themselves against in- 
jury. The operation of airships is un- 


questionably dangerous to those beneath 
them, and they are peculiarly helpless 
to protect themselves from the danger 


which would menace them when in the 
privacy of their own premises as well 
as when in public places. It seems jus- 
tifiable to say that, in the present imper- 
fect stage of development of the aero- 
plane, those over whom one is operated 
are in greater danger than are passen- 
gers by railway or steamboat, and that, 
therefore absolute liability is not too se- 
vere a rule to be imposed for their pro- 
tection. Then, too, such a provision 
would doubtless act as a more effective 
protection of the public against reckless 
and negligent aviators, and against the 
operation of airships over places where 
the danger of injury to persons and 
property was great, than would a large 
mass of complicated and cumbersome as 
well as probably unenforceable regula- 
tive and restrictive measures. 

In addition to the liability for actual 
damages, it has been suggested that a 
fixed, reasonable amount be allowed to 
the owner of property upon which an 
involuntary landing is made without any 
actual damage. Whether such a pro- 
vision will become desirable at any time 
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is questionable; for the present it might 
well be omitted. 

3. Protection of aviators. One class 
of proposals for laws designed particu- 
larly for the protection of those using 
airships includes rules of the road, dis- 
tances to be maintained in passing, sig- 
nals, etc. Such matters must necessarily 
be worked out by the airmen themselves 
from experience, and may safely and 
more properly be left for aeronautical 
societies to formulate. 

Other proposals seek to limit the speed 
and the maximum and minimum height 
of flight. Of these the only one which 
seems practical or at all desirable is the 
regulation of a minimum height for 
flight over buildings or people, and it is 
doubtful if even this is necessary or 
feasible in view of the difficulty of en- 
forcement and the fact that the aviator 
himself has more at stake than any other 
person in maintaining a safe altitude. 

It has also been proposed to prohibit 
racing and exhibition meets. While 
most of the fatalities so far in aviation 
have occurred at these exhibitions, no 
reason is apparent why they should be 
placed under the ban any more than the 
equally fatal automobile or motorcycle 
races. The exhibition and racing meets 
afford opportunities for the public to 
become familiar with the sight and 
movement of aeroplanes, and furnishes 
a means of financial return for those 
who, in the air or workshop, are seeking 
to develop this new means of transpor- 
tation, and to whose efforts will be due 
the determination of the possibilities of 
this new invention as a servant of man- 
kind. 

It has been proposed for the protection 
of aviators that the upper stories of high 
buildings be illuminated at night, and 
that the owners of overhead wires be re- 
quired to indicate their positions by 
lights at night and flags by day. Such 
legislation, if it ever should be advisable, 
would be premature at this time. Prac- 
tically no flights are made by night at 
present, and if they become common in 
the future, aviators may be relied on 
to protect themselves from such dangers, 
and it is at least questionable if they 
would not be safer relying on themselves 
for protection than they would be if they 
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were led to rely on the enforcement of 
such a law, which would be only partial 
and intermittent at best. 

One proposal which is closely associat- 
ed with the provisions for registration 
of machines, but which is primarily for 
the protection of the aviator, though it 
is also important for the protection of 
others, is the inspection of machines be- 
fore their registration and use is per- 
mitted. One of the causes of the nu- 
merous fatalities in aviation is the weak 
construction of machines, and this dan- 
ger is increasing with the large num- 
bers of inexperienced amateurs who are 
constructing their own machines. The 
danger to those using such machines and 
to others is great enough to justify a 
provision for the rigid inspection by ex- 
perts of all aircraft before they are regis- 
tered and their use permitted. 


The Holy Congregation of Sacraments 
at Rome recently examined the case sub- 
mitted by a French Bishop who asked 
whether the priests of his diocese were 
authorized to refuse absolution to peni- 
tents who unnecessarily risked their lives 
through aviation. 

The Congregation answered that al- 
though aviation in itself did not consti- 
tute a sin, still “anybody who without 
extreme necessity exposed his life to 
great danger and either for mere amuse- 
ment or just for lucre undertook a voy- 
age in the aerial regions without the nec- 
essary preparation committed a grave 


” 


sin.” In other words an aerial voyage 
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From a Paris Letter 
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Need of Legislation 

By way of conclusion and summary, it 
seems to the writer that there is more 
danger of too much legislation upon the 
subject of aviation, than there is that 
we will not have enough; that the dan- 
gers to the public and individuals are 
as yet largely imaginary, and may never 
become real, and that in general it will 
be best to await the development of aeri- 
al navigation and apply legislative rem- 
edies only as needed. For the present, 
in this country at least, sufficient restric- 
tions may be embodied in statutes pro- 
viding for the inspection, registration, 
and identification of machines; for the 
examination and licensing of aviators; 
and for the absolute liability of owners 
and operators of aerial craft for all in- 
jury to the person and property of those 
over whom they fly. 


undertaken in such circumstances is com- 
pared to an attempt on a person’s own 
life and it is consequently condemned by 
the church, as it practically amounts to 
suicide. 

The church does not condemn avia- 
tion, which is regarded as a means of 
locomotion, and some time ago the Pope 
granted the necessary authorization to 
the Bishop of Versailles to bless an aero- 
plane, while recently the Archbishop of 
Paris allowed a mass to be celebrated at 
Vincennes before dawn in order to en- 
able the aviators who took part in an 
aerial race to accomplish their religious 
duties. 





















































































































































































The Caseless Law of Wireless 
Telegraphy 


BY EDWIN S. OAKES 


» directory compiled by 

4 the United States 

Navy Department 

shows that up to 

October 1, 1910, the 

installation of wire- 

less telegraph ap- 

paratus throughout 

the world amounted 

to 1,520 stations on 

ship and shore, ex- 

clusive of foreign war ships and amateur 

outfits. Something more than half this 

number—821 to be exact—are ship sta- 

tions. The number of shore stations in 

the United States alone is two hundred 

six, of which eighty-eight are on the At- 

lantic and Gulf coasts, forty-eight on the 

Great Lakes, fifty-one on the Pacific 

coast, and three in the interior. Forty- 

seven of these are naval stations, and 

thirty are accredited to the War Depart- 
ment. 

These figures take on additional sig- 
nificance when it is recalled that the first 
Marconi patent bears so recent a date as 
1896, and that barely ten years have 
elapsed since the first mercantile ship 
station was installed. They foreshadow 
an increasing number of wireless stations 
and a continuous growth in the amount 
of business handled by wireless com- 
panies,—a growth which seems to be lim- 
ited only by the measure of success which 
may be attained in solving the problems 
of interference. 

To touch even briefly on the progress 
which has been made toward a solution 
of this difficulty is outside the scope of 
this article; and the topic may safely be 
left in the hands of the scientific journals. 
The legal mind is concerned only with 
the fact of interference, and with the 
rights of the parties whose interests may 
thus be brought into conflict. 


Interference with Transmission 


The working radius of the wireless 
stations catalogued in the publication 


above mentioned is measured in hundreds 
of miles. Some of them have transmit- 
ted messages for thousands of miles. 
Already there is much complaint of in- 
terference, chiefly, that occasioned by 
amateurs utilizing—and monopolizing— 
the ether for the purpose of a social chat. 
Among the commercial and government- 
al stations it is stated, a policy of “give 
and take’ usually prevails. Otherwise 
the only recourse of the harassed op- 
erator is to “shout down”’ the interferer, 
unless he is shouted down himself. Na- 
poleon’s observation as to Providence be- 
ing on the side of the heaviest battalions 
seems to hold true in this instance, as it 
is the man with the more powerful ap- 
paratus who gets his message through. 
With an increase in the number of wire- 
less outfits and the successful application 
of the principle of wireless transmission 
to telephony, which recent experiments 
indicate to be imminent, the situation is 
bound to become more acute; and with- 
out doubt before many years the courts, 
those universal mirrors of human activi- 
ties, will image the development of the 
law of wireless communication. But as 
at the present time the first “wireless” 
case has yet to be brought, we can only 
speculate as to what that law may be. 


Evolution of Law 


To speak of the law of wireless teleg- 
raphy as being caseless, however, is to 
utter one of those literal truths which re- 
quire some qualification. There is no 
more typical product of evolution than 
law. It is the slow crystalization of hu- 
man experience; and it is not without 
reason that we follow old paths in seek- 
ing new goals. No doctrine of the law 
ever yet sprung full fledged into being; 
no decision but has its foreshadowings. 
So, in our attempt to forecast the case 
law of wireless communication, we shall 
not be without guidance in the shape of 
decisions which analogous questions have 
evoked. 
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Freedom of Ether 


The first, and obviously the funda- 
mental, inquiry must be, Is the ether 
free? Is its use equally open to all pos- 
sessors of wireless apparatus; or may a 
priority in the field form the basis of a 
superior right? Following the analogy 
to be found in the decisions as to the 
right to the use of the earth as a return 
electric circuit,! to which the conflict be- 
tween telephone and electric railway com- 
panies has given rise, it may safely be 
postulated that it is as much the right of 
one man as of another to utilize the ether 
for the transmission of messages, and 
that no claim of superior or exclusive 
right to such use may be based on its 
priority. 

But, as in the case of the right to life, 
liberty, and the pursuit of happiness, with 
which all men are said, on high authority, 
to be endowed, the fact that a right is 
common does not imply as a corollary 
that it is equal; and so, on the practical 
side, there follows the rather curious, 
though perfectly logical, sequel that this 
common right is available in case of in- 
terference only to the user who has at 
his command the more powerful ap- 
paratus. 


Motive as Test of Legality of Act 


But while in this case might would 
seem to make right, the weaker party is, 
fortunately for him, not altogether with- 
out recourse against oppressive conduct 
where such conduct is prompted by a 
wrongful motive. It is not possible nor 
desirable, within the limits of this article, 
to trace the recognition by the courts of 
the principle that an evil motive may 
make an act, otherwise lawful, actionable. 
It will suffice here to state that judicial 
notions in this respect have undergone 
considerable modification since the quaint 
generalization in the yearbooks :* Comen 
erudition est q l'entent d’un home ne serr 


Watervliet 


1Hudson River Teleph. Co. v. 
Turnp. & R. Co. 135 N. Y. 393, 31 Am. St. 
Rep. 838, 32 N. E. 148, 17 L.R.A. 674; Lake 
Shore & M. S. R. Co. v. Chicago, L. S. & S. 
B. R. Co. — Ind. App. —, 92 N. W. 989; Cin- 


cinnati Inclined Plane R. Co. v. City & Sub- 
urban Teleg. Asso. 48 Ohio St. 390, 29 Am. 
St. Rep. 559, 27 N. E. 890, 12 L.R.A. 534. 

217 Edw. IV. 2, pl. 2. 
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trie, car le Diable n’ad consuance de 
Ventent de home,’—“it is common learn- 
ing that the thought of a man is not tri- 
able, for the Devil himself has not knowl- 
edge of man’s thoughts.” While the 
principle underlying the series of cases 
which apply this doctrine has not, as yet, 
been clearly formulated, it has already 
been decided that even the common right 
to engage in competition with another 
may not with impunity be exercised with 
an improper motive. Where, therefore, 
interference with the transmission of a 
wireless message is prompted by a desire 
to annoy or injure, it seems probable that 
the party aggrieved may have his action 
for damages. And where such interfer- 
ence is continuous or is being constantly 
repeated, so that the complainant’s rem- 
edy at law would require the bringing of 
successive actions, or where it is destruc- 


3 See’ Tuttle v. Buck, 107 Minn. 145, 131 
Am. St. Rep. 446, 119 N. W. 946, 16 A. & E. 
Ann. Cas. 807, 22 L.R.A.(N.S.) 599, in which 
it was held that a complaint stating in sub- 
stance that the defendant, a banker and man 
of wealth and influence in the community, 
maliciously established a barber shop, em- 
ployed a barber to carry on the business, 
and used his personal influence to attract 
customers from plaintiff's barber shop, not 
for the purpose of serving any legitimate pur- 
pose of his own, but for the sole purpose of 
maliciously injuring the plaintiff, whereby 
the plaintiff's business was ruined, stated a 
cause of action. 

Another case of interest in this connec- 
tion is Dunshee v. Standard Oil Co. — Iowa, 
—, 126 N. W. 342. This was an action 
brought by a retailer of oil from tank wag- 
ons, whose customers were supplied with 
cards, which were displayed when oil was 
wanted, against the defendant for damages 
occasioned by its also sending out men with 
wagons along the same route, who called on 
the customers who had their cards hung out 
and solicited their patronage, falsely depre- 
cating the wares of the plaintiff. It was 
held that, although legitimate competition in 
trade is both lawful and desirable, and jus- 
tifies the use of all lawful and fair means to 
gain the trade that would otherwise go to a 
competitor in business, and while any legal 
act done to accomplish real benefit to the 
actor is not actionable no matter what the 
motive, that engaging in business for the 
sole and malicious purpose of destroying 
the business of another constitutes an action- 
able wrong; and that, therefore, it logically 
follows that any act committed by one en- 
gaging in competition with such a motive, 
which materially interferes with the trade 
of the other, must be unlawful. 
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tive of his business, he will in accordance 
with well-known equitable principles, be 
entitled to an injunction as well. 


Relative Rights of Users of Electric Currents 


In addition to what may be termed 
“direct interference” occasioned by other 
wireless stations, wireless instruments 
are subject to the same local disturbances 
to which other delicate electrical appara- 
tus is liable. Such disturbances may be 
occasioned by conduction due to the use 
of the earth for a return circuit in tele- 
graphic or telephonic systems, or to leak- 
age into the earth from the rails of trol- 
ley roads; and by induction due to the 
proximity of other wires carrying a cur- 
rent of electricity. In the latter case the 
disturbing current may itself have been 
induced by some other electric current at 
a distant point. The relative rights of 
users of electrical currents with respect to 
interference from these sources has been 
the subject of judicial investigation in 
cases between telephone and electric rail- 
way companies. 

In the case of disturbances of wireless 
apparatus from conduction, however, the 
decisions in this class of cases are for the 
most part of little value, owing to the 
fact that the rights of the parties are 
worked out on the theory, inapplicable 
in the present connection, that the use of 
the streets for purposes of transportation 
is superior to their use for a telephone 
system; * and that the use of the earth 
for a return circuit is so inseparably con- 
nected with the street franchise as to be 
subject to the same burdens. But such 
decisions, in applying the principle that 
where a right is conferred by statute or 
franchise its exercise in the mode least 


#Cincinnati Inclined Plane R. Co. v. City 
& Suburban Teleg. Asso. and Hudson River 
Teleph. Co. v. Watervliet Turnp. & R. Co. 
supra; Wisconsin Teleph. Co. v. Eau Claire 
Street R. Co. 3 Am. Elec. Cas. 383; Cum- 
berland Teleg. & Teleph. Co. v. United Elec- 
tric R. Co. 93 Tenn. 492, 29 S. W. 104, 27 
L.R.A. 326; Bell Teleph. Co. v. Montreal 
Street R. Co. Rap. Jud. Quebec, 6 B. R. 223. 

5 Hudson River Teleph. Co. v. Watervliet 
Turnp. & R. Co. supra. But see Cumber- 
land Teleg. & Teleph. Co. v. United Electric 
R. Co. supra; in which a telephone com- 
pany was held entitled to recover from an 
electric railway damages resulting from in- 
terference occasioned by conduction. 
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calculated to interfere with the rights of 
others cannot be considered a nuisance 
per se,® clearly show that any interfer- 
ence from such a cause with the work- 
ings of a wireless station would be con- 
sidered damnum absque injuria. 

It has nevertheless been intimated in a 
number of these cases that otherwise, 
aside from such rights as may grow out 
of the character of the use of the streets 
or statutory authority to employ electric- 
ity, there is a duty not to discharge elec- 
tric currents, or to permit them to escape 
from one’s control, upon the premises of 
another to his injury ;? but owing to the 
fact that the considerations to which al- 
lusion has just been made have con- 
trolled the disposition of the cases men- 
tioned, they do not undertake to define 
the extent of such duty. 

If any such duty exists, in the absence 
of negligence, it must result from the 
application of the principle laid down in 
the well-known case of Rylands_ v. 
Fletcher,’ that a person who for his own 
purposes brings on his fand, and collects 
and keeps there, anything likely to do 
mischief if it escapes, is prima facie an- 
swerable, if it escapes, for all the dam- 
age which is the natural consequence. 
The question therefore presents itself 
whether this principle is applicable to the 
case of interference with wireless com- 
munication occasioned by the escape of 
an electric current from the control of 
another; and in pursuing this inquiry it 
becomes necessary to advert to the case 
of Eastern & S. A. Teleg. Co. v. Cape 


6 Eastern & S. A. Teleg. Co. v. Cape Town 


Tramways Cos. [1902] A. C. 381, 71 L. J. 
P. CG N. S. 122, 530 Week. Rep. 657, 
8 L. T. N. S. 457, 18 Times L. R. 
523, 2 British Ruling Cases —, National 
Teleph. Co. v. Baker [1893] 2 Ch. 186, 
62 L. J. Ch. N. S. 699, 3 Reports, 318, 


68 L. T. N. S. 283, 57 J. P. 373; Cumberland 
Teleph. & Teleg. Co. v. United Electric R. 
Co. 12 L.R.A. 544, 42 Fed. 273; Lake Shore 
& M. S. R. Co. v. Chicago, L. S. & S. B. R. 
Co. — Ind. App. —, 92 N. E 989; Dayton v. 
City R. Co. 26 Ohio C. C. 736. 

7 National Teleph. Co. v. Baker, supra; 
Rocky Mountain Bell Teleph. Co. v. Salt 
Lake City R. Co. 3 Am. Elec. Cas. 350; Hud- 
son River Teleph. Co. v. Watervliet Turnp. 
& R. Co. supra. 

StL. R. 3 H. L. Cas. 30, 37_L. J. Exch. N. 
S. 161, 19 L. T. 220, 1 Eng. Rul. Cas. 235, 6 
Mor. Min. Rep. 129. 
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Town Tramways Cos.,® in which the rel- 
ative duties of users of electricity, unaf- 
fected by the considerations of superior 
use or of statutory authorization, were 
for the first time directly considered. 
This was an action for damages occa- 
sioned by interference with the working 
of a submarine cable due to the operation 
of an electric railway, a portion of which 
had been constructed without statutory 
authority. Electric currents varying fre- 
quently at irregular intervals as cars were 
started and stopped, escaping from the 
rails, which were used as a means of re- 
turn, were, while at large, attracted by 
the cable, and passed along the sheathing, 
inducing the same irregular currents in 
the conducting wire of the cable, with 
the result that the signals were interfered 
with, and as recorded were confused and 
unreadable. None of the apparatus was 
damaged; but its working was so in- 
terfered with as to take away its 
utility for the time of the interrup- 
tion. Here we have, so far as the 
source of disturbance and the character 
of the injury inflicted is concerned, 
a precisely parallel case. After some ex- 
periment it was found possible to over- 
come the difficulty by laying what is 
known as a twin-core cable for several 
miles out, the two wires rectifying one 
another’s action; and the cost of this 
remedial measure formed a large portion 
of the cable company’s claim for dam- 
ages. Upon this state of fact it was held 
that the principle of Rylands v. Fletcher, 
while applicable to a proprietor who 
stores electricity on his land, if it escapes 
therefrom and injures a person or the 
ordinary use of property, did not apply 
to the case of interference with the work- 
ing of a delicate electrical apparatus, 
where immunity from such interference 
might be obtained by the adoption of a 
different mode of construction. Lord 
Robertson, delivering the opinion, said: 
“Now, having regard to the assumptions 
of the appellants’ argument, it seems nec- 
essary to point out that the appellants, as 
licensees to lay their cable in the sea and 
as owners of the premises in Cape Town, 
where the signals are received, cannot 


971902) A. C. 381, 71 L. J. P. C. N. S. 122, 
50 Week. Rep. 657, 86 L. T. N. S. 457, 18 
Times L. R. 523, 2 British Ruling Cases. 
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claim higher privileges than other owners 
of land, and cannot create for themselves, 
by reason of the peculiarity of their trade 
apparatus, a higher right to limit the 
operations of their neighbors, than be- 
longs to ordinary owners of land who 
do not trade with telegraphic cables. If 
the apparatus of such concerns requires 
special protection against the operations 
of their neighbours, that must be found 
in legislation; the remedy at present in- 
voked is an appeal to a common-law 
principle which applies to much more 
usual and less special conditions. A man 
cannot increase the liabilities of his neigh- 
bour by applying his own property to 
special uses, whether for business or 
pleasure. The principle of Rylands v. 
Fletcher, which subjects to a high liabil- 
ity the owner who uses his property for 
purposes other than those which are 
natural, would become doubly penal if it 
implied a liability created and measured 
by the non-natural uses of his neighbour’s 
property. Nor need the law be regarded 
as shewing any want of adaptability to 
modern circumstances if this be the true 
view, for the liability thus limited is of 
insurance, and not for negligence, and 
all the remedies for negligence remain.” 

In view of this decision the question 
above propounded may be answered by 
saying that even where the principle of 
Rylands v. Fletcher is recognized, the 
owner of wireless apparatus cannot base 
thereon a claim to immunity from dis- 
turbance not occasioned by negligence, 
where ‘it lies within his own power by 
adopting proper precautions to secure 
such immunity. But where, assuming 
such a case to be possible, the interfer- 
ence is totally destructive of wireless 
communication, notwithstanding any de- 
vices or precautions which may be adopt- 
ed, the above decision cannot be regard- 
ed as conclusive of the question. 

Many of the courts in the United 
States, however, give to the principle of 
Rylands v. Fletcher at most but a limited 
recognition; and in states where such 
is the case it is probable that the wireless 
operator can claim immunity only against 
such interference as may be the conse- 
quence of negligence, or of a wanton 
and unnecessary disregard of the rights 
of others. 
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Duty of Authorized User of Electricity 


This raises the question as to the pre- 
cautions which one, whose use of elec- 
tricity, having been authorized by stat- 
ute or franchise, cannot be considered a 
nuisance per se, is bound to take in order 
to minimize any interference occasioned 
by such use. His duty in this respect is, 
according to the railway and telephone 
cases, performed where the system em- 
ployed by him is the best devised up to 
that time,’ or is at least as good as any 
other in general use; and he is not 
bound to adopt the latest invention of sci- 
entific discovery,!* or to employ expensive 
devices when it lies in the power of the 
person injured to make use himself of 
an effective and inexpensive method of 
prevention. 


Proposed Legislation 


The annoyance due to interference be- 
tween wireless stations has already be- 
come so marked as to create a demand 
for governmental control; and to this end 
two bills have been introduced in Con- 
gress, by one of which it is proposed to 
put wireless telegraphy under the con- 
trol of the Department of Commerce and 
Labor, while the other simply provides 
for the appointment of a board of experts 
to investigate existing conditions, and 
report to Congress a suitable plan of reg- 
ulation. In the present connection, how- 


10Cumberland Teleph. & Teleg. Co. v. 
United Electric R. Co.; Lake Shore & M. S. 
R. Co. v. Chicago & L. S. & S. B. R. Co.; 
and Dayton v. City R. Co.—supra. 


11 National Teleph. Co. v. Baker, supra. 

12 [bid.; Cumberland Teleph. & Teleg. Co. 
v. United Electric R. Co. supra. 

13Cumberland Teleph. & Teleg. Co. v. 
United Electric R. Co. supra. 
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ever, our interest is not so much in the 
lines along which governmental regu- 
lation should proceed, as in the effect, if 
any, which a government license might 
have upon the legal status of the licensee. 

Such a license could not, of itself, have 
the effect to increase the licensee’s legal 
rights, except in so far as it might protect 
him from any claim based on the theory 
that the operation of a wireless telegraph 
is a nuisance per se. 


Use of Air as Invasion of Landowner’s Rights 


In addition to the questions growing 
out of interference, wireless telegraphy 
suggests some other interesting legal 
problems which, however, are much less 
likely ever to come before the courts. 
Among these is the question whether the 
sending of a message through the air 
constitutes any invasion of the rights 
of the subjacent landowner. Certainly it 
cannot be claimed that pulsations of eth- 
er, imperceptible except by the aid of del- 
icate apparatus, is likely to interfere with 
the landowner’s ordinary enjoyment of 
his property, as would be the case where 
his premises are invaded by a noxious 
odor, or crossed by a suspended telephone 
wire. Ordinary conceptions of the 
rights incident to the ownership of realty 
are plainly inadequate in this situation. 
The suggestion is offered that while in 
one sense the sender of a message does 
use the air of another (assuming the air 
above one’s land to be the subject of 
ownership), it is only in the sense that 
one landowner uses the channel of a 
stream on the lands of another, by which 
water is conveyed by its natural flow to 
and from his own premises. The right 
to transmit messages across the lands of 
others may therefore be conceived as in 
the nature of a reciprocal easement. 






















the popular mind, 
modern naval warfare 
is correctly typified by 
and embodied in the 







































































great battleships. One 
of these mighty en- 
gines combines more 
power, offensive and 
defensive, than did 
whole fleets of a few 
years back, and _ the 
cost has gone up as 





high as $12,000,000 and 
is still rising. It is natural that the thought 
of the whole world should turn to the effect 
of the aeroplane upon the battleship. Is it 
possible that one of these great costly bat- 
tleships could be destroyed by one or more 
cheap little aeroplanes? Is the day near at 
hand when the aeroplane can go into com- 
bat with the battleship and have a reasonable 
chance to win? 

Never yet has the bird of prey been a men- 
ace to the beast of prey or the fish of prey. 
lf actual combat took place, the outcome 
could be but one way. The bird could avoid 
combat, but choosing combat, and unable to 
lift the beast or fish into the air, it would 
of necessity be vanquished. 

There must be some great principle under- 
lying these evolutionary limitations of nature 
in producing combatant power in the air. 
It is the difficulty of sustaining any consider- 
abli weight in the air. The bulk of the ac- 
tivities and energies must be devoted to sus- 
taining the bare weight involved in life itself, 
keeping the total weight down to a minimum, 
and developing the maximum energy per unit 
weight. Nature could find but a small margin 
of weight and energy available for purposes 
of combat. Indeed, so exacting and exhaust- 
ing is the effort to sustain weight in the air, 
that nature has not evolved a single bird that 
remains permanently on the wing, nor even 
insects or other forms of life, animal or vege- 
table, capable of remaining suspended in the 
air and propagating their species in the air, 
as are found so prolifically on the land and in 
the sea. 

It is the same nature that has done its 
best in the air, in the sea, and on the land. 
It is the same man who will do his best in 
all three realms. He finds and will continue 
to find the same inherent limitations that na- 
ture found, and the presumption is that his 
aerial engines of combat, built under the 
limitations of the air, will bear about the 
same relations to his engines of combat on 
land and sea as the combatant power of birds 
bears to the combatant power of beast and 
fish. While combatant birds have a limited 
sphere of action against noncombatant beasts 
and fish, they have almost no sphere of action 
against combatants of land and sea. 
















































The Aeroplane and the Battleship 


BY CAPT. RICHMOND P. HOBSON 
Reprinted by permission from Popular Mechanics of September, 1910 
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In contrast with the limitation upon size 
imposed upon aeroplanes, there is not only no 
limit imposed upon the battleship, but there 
is a fundamental advantage in larger sizes 
both in the strategic advantage of concentra- 
tion of power and in greater efficiency for 
each unit of weight and cost. 

In comparing the aeroplane and the battle- 
ship it must be remembered that just in pro- 
portion as the aeroplane proves formidable, 
will the battleship provide to carry aeroplanes 
on its own decks and to have aeroplane de- 
stroyers in attendance. Furthermore the size 
and availability of weight will enable the 
battleship to be a constant, ever ready base 
of operations for its own aeroplanes, aero- 
plane destroyers, and small dirigibles and 
captive balloons, whereas, under the best 
conditions, the attacking aeroplane can oper- 
ate but a short length of time away from its 
own base. Aeroplanes, in attack, can only 
make sallies, and cannot follow a fleet and 
wait for the best conditions for attack. 

The most effective work of aeroplanes will 
doubtless be done by those that become part 
of the equipment of battleships, chiefly for pur- 
poses of observation and scouting. 

The speed of aeroplanes may be regarded as 
already double the speed of battleships. 
We must expect it to go on up to three, four, 
five, six times and even higher multiples. Con- 
sequently, our first conclusion is that the 
aeroplane can choose or decline combat; can 
choose its own altitude, can choose the direc- 
tion of approach, and can dash through the 
zone of fire with astonishing speed. To 
meet such conditions, the battleship could 
have out its aeroplane scouts, and destroyers, 
aeroplane and dirigibles, or in cruising, its 
kites carried by its own speed, or carried by 
its torpedo boat destroyers or other auxilia- 
ries. It could have its dirigibles out for ex- 
tended scouting, and hold its aeroplanes 
ready for launching upon a signal of alarm. 


In case of a number of battleships operat- 
ing together as they would do in war time, 
the use of all the squadron or fleet auxiliary 
torpedo-boat destroyers, together with specia! 
captive balloons, dirigibles, and aeroplanes 
carried by large auxiliaries, and the fleet's 
flotilla of aeroplane destroyers as scouts, 
would not only make the chances of surprise 
very small, but would practically insure run- 
ning the gauntlet of attack from sea and air, 
before the aeroplane attack could reach the 
battleship. To have any hope of attacking 
the battleships proper, the attacking aero- 
planes “would have to be in large numbers, 
dashing from all directions at the highest 
speed attainable. 

Assume that the attacking aeroplanes were 
sent in droves and that goodly numbers got 
through, over and under the picket lines of 
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the air and, escaped destruction from the 
fire of the outposts of the auxiliary vessels, 
and dashed for the battleships,—what would 
be the chances of battle? 

The limitations of weight imposed on the 
aeroplane practically eliminate its use of 
weapons of precision other than those of the 
smallest caliber, small arms and automatic 
machine guns, which have no effect upen 
battleships, though they will be prominent in 
combat with air craft. The aeroplane’s of- 
fensive power against battleships will be 
limited to missiles trailed and applied by 
direct contact, or dropped by gravity from 
above. An aeroplane of high speed and 
power could only carry a very limited num- 
ber of missiles of power. It is a question 
whether it could carry one missile with power 
enough to sink a battleship even under the 
most favorable conditions of explosion. To 
apply its missile it must reach the zenith of 
the battleship, and pass through a zone of 
fire extending out 10, 15 miles or beyond, 
from artillery of the greatest precision and 
power. Of course the battleship could have 
special ammunition of abundance adapted to 
this work for all big guns, up to the highest 
caliber. The 12-in., 13-in., 14-in. guns would 
hurl special shrapnel, each one of which 
would create a wide zone of destruction. No 
aeroplane could advance in the face of such 
a fire. 

If fire opened at 10 miles it would take an 
aeroplane going at the rate of 150 miles an 
hour four minutes to reach the zenith, and 
each of even the biggest guns could make 
four or more shots. . . . 

Only in approaching at high altitudes could 
the aeroplane have any well founded hope of 
actually reaching the zenith. A low flight in 
which a missile could be trailed or dropped 
with any precision could only be possible on 
the assumption of a complete surprise, the 
absence of all precautions on the battleship, 
or an extraordinary condition of night, fog, 
or storm, permitting the aeroplane to see the 
battleship while itself unseen and unheard, 
conditions that must be regarded as acci- 
dental. At dusk and at night the ship has 
the advantage of vision. 

On the other hand, if the aeroplane ap- 
proached at high altitudes, her offensive 
power would practically disappear, for with 
the small number of trials the chances of 
hitting are practically negligible, depending 
on the exact determination of the vertical, 
exact determination of the altitude, exact 
estimate of distances on the earth, accurate 
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knowledge of the speed of the aeroplane, 
not through the air, but relatively to the 
earth, accurate allowance for this unknown 
speed, accurate allowance for the retardation 
of the particular form and weight of missile 
in passing laterally through air varying in 
density, accurate allowance for the deflection 
of unknown and variable air currents below 
and accurate allowance for the unknown 
speed of the battleship in its undetermined 
course, relative to the course of the aero- 
plane. Suppose the aeroplane were flying 


at the rate of 70 miles an hour or 100 feet 
per second, and dropped its missile from 
2,500 feet, the missile would advance 1,250 
feet, more than twice the length of the lar- 
gest battleship. 


A hit would be an accident. 


Of course the aeroplane’s missile will be 
of sensitive explosive of highest power, 
dynamite or explosive gelatine at the present 
time. It could not be hoped to have such 
a missile pass through the superstructure and 
upper decks and reach the protective deck 
before explosion. Any claim of armor pene- 
tration is out of the question. 

Even if it did pierce one of the protective 
decks, it is hardly conceivable that the ship 
would be destroyed by a single explosion of 
any missile limited by the weight an aero- 
plane could adopt, for the ship’s vitals are 
in multiple units, and the structure is such 
that damage is localized. . . . 

It is readily seen how wire nettings could 
be carried high up, at two or more heights, 
capable of exploding if not of stopping 
missiles dropped from above, the lower net 
being designed to catch fragments. 

The battleship’s speed is a source of sub- 
stantial protection in reducing the accuracy 
of missiles operated only by gravity, and this 
speed is easily made variable in both direc- 
tion and velocity when aeroplanes are ap- 
proaching. At night and in the gloaming, 
the searchlights from torpedo boat destroy- 
ers and other auxiliaries, sweeping the 
heavens and resting on the aeroplane or 
aeroplanes, would interfere with the latter 
locating battleships with lights screened, un- 
til the guns of the ships opened up with a 
pour of annihilation. gy 

The aeroplane has come like the torpedo 
and the submarine, but the battleship re- 
mains and will continue to remain king, and 
will continue to grow in size and power, and 
will continue to determine the control of the 
sea and the issues of war, and the rise and 
fall of nations and races. 









A Historic North Carolina Decision 


The First Case Declaring a Statute Unconstitutional and Void 


BY G. V. COWPER, 
of the Kinston, N. C. Bar 







{It should be stated that the identity of the first court to declare a legislative act unconstitutional and 
void has been the subject of some discussion. Honorable Hampton L. Carson states in his History of the 
Supreme Court of the United States, at page 120: ‘Various claims have been made to the distinction of 
priority. Rhode Island claims it, and recently it has been asserted that the honor belongs to an argument of 
Iredell made in a North Carolina case, argued before, but not decided until after, the Rhode Island case of 
Trevett v. Weeden, in 1786, while an admirer of Chief Justice Brearley, of New Jersey, endeavors to show 
that the laurels belong to him. The truth is that the palm must be awarded to Virginia (Com. v. Caton, 4 
Call (Va.) 5-21, decided November 1782).” 

Honorable Hannis Taylor in his Jurisdiction and Procedure of the Supreme Court of the United States, 
p. 3, writes: “In speaking of the case of Trevett v. Weeden, decided in Rhode Island in 1786, in which 
an act was declared void because it impaired the right of trial by jury guaranteed by the colonial charter, 
Judge Cooley said that ‘it is worthy of note that the first case in which a legislative enactment was declared 
unconstitutional and void, on the ground of incompatibility with the Constitution of a state, was decided 
under one of these royal charters.’ Const. Lim. p. 26, note 1. Those who claim that the honor of a first 
decision belongs to North Carolina base their contention on the case of Doe ex dem. Bayard v. Singleton, 
decided, in the first instance, by supreme court judges on circuit in May, 1786. See 1 Taylor, Origin & 
Growth of English Const. p. 80, note. It is admitted, however, that the North Carolina case did not come be- 
fore the supreme court of that state until November, 1787, when an act passed in 1785, authorizing sum- 
mary proceedings in suits concerning confiscated property, was declared void because destructive of the right 
of trial by jury, a decision which removed from the docket many cases of a like character. 1 N. C. pt. 1, 
p. 42, 1 Mart. pt. 1, p. 48. The contemporaneous accusation that the action of the judges in that case was 
a usurpation of judicial power was answered by James Iredell, who, in an original and characteristic argu- 
ment, had assailed the act. See McRee’s Life and Correspondence of James Iredell, vol. 2, pp. 145-168; 
Article of Honorable A. M. Waddell on James Iredell in News and Observer (N. C.) August 11, 1890. 
Those who claim the honor in question for New Jersey contend that at some uncertain date, prior to 1785, 
Chief Justice Brearley held, in Holmes v. Walton, cited in 9 N. J. L. 444, an act void which provided for 
trials by juries consisting of six men. The fact that that decision was made prior to 1785 depends upon a 
statement made by Gouverneur Morris in an address to the Assembly of Pennsylvania in that year, to the 
effect that ‘a law was once passed in New Jersey which the judges pronounced to be unconstitutional, and 
therefore void.’ Jared Sparks’s Life of Gouverneur Morris, vol. 3, p. 438. See also the vague reference 
to this case in opinion of Kirkpatrick, Ch. J., in State v. Parkhurst, 9 N. J. L. 444. Those who claim the 
honor for Virginia rely upon the case of Com. v. Caton, which came before the court of appeals of that state 
in November, 1782. 4 Call (Va.) 5-21. As the chief advocate of that claim admits that ‘there was not 
a direct conflict between the so-called law and the Constitution, and therefore the remarks of the judges are 
to be regarded as obiter dicta,’ it is hard to understand how Virginia can be considered as a party to a 
controversy the essence of which is the actual annulment of a legislative act, on the ground of conflict 
with a state Constitution.” 


Mr. Cowper is confident that North Carolina is entitled to the honor which he claims for her; in fact, 
his article assumes this to be the case.—Ed.] 


























N an admirable ad- would indeed be fitting. It seems strange 
dress delivered by that this thought had not occurred be- 
Ex-Judge R. W. fore, and stranger still that it has not yet 
Winston before the been heeded. The truth is the further 
North Carolina Lit- the thoughtful North Carolinian delves 
erary and Historical into the records of the achievements of 
Association in 1905, his own people, the more thoroughly is 
he made use of the he convinced that we have been a people 
following language who have ever and anon made history, 
containing a pertin- but who rarely wrote it. Here is one of 


ent suggestion : the many striking illustrations of the 
“Over the lintels of our supreme court truth of this assertion. It can hardly be 
room,—a court that has ever held the claimed that such modesty is a virtue. 
wavering balance right twixt friend and But back to the subject above suggest- 
foe,—how appropriate these words would ed. The layman as well as the lawyer 
sound, ‘North Carolina’s supreme court may well stop and ponder with pride up- 
was the first court to declare an act of on this event in our hisiory. It would 
the legislature unconstitutional.’’’ Such hardly be an exaggeration to say that the 
an inscription over the doors of the su- opinion of the court of North Carolina 
preme court rooms of North Carolina above referred to is quite the most im- 
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portant and far-reaching decision ever 
rendered by any court in this country. 
Looking back upon it to-day the facts 
seem common-place. Those who wish 
to read them first hand, together with 
the views of the court, can find the case 
of Den ex dem. Bayard v. Singleton re- 
ported in the first volume of North Car- 
olina Reports, pt. 1, p. 42 (Martin, pt. 1, 
p. 48). The controversy resulting in this 
suit arose just after the Revolutionary 
War, and it is not hard to understand 
and appreciate the bitter feeling which 
still existed in the breasts of the patriots, 
who had just emerged from a bloody war 
against the Tories, and those who had 
deserted and gone back to the mother 
country during the conflict for the free- 
dom of these Western Colonies. Many 
of those, however, who clung to England 
were naturally the owners of large es- 
tates. The legislature of 1785 passed an 
act to quiet the titles of those who had 
bought the lands formerly owned by these 
wealthy Tories, which lands under the 
law of the state had been confiscated and 
authorized to be sold by the commission- 
er of confiscation. Under this statute 
it was provided that whenever a suit was 
instituted questioning the title to land de- 
rived from the state by virtue of such 
confiscation, the party claiming title un- 
der the commissioner of confiscated es- 
tates was entitled to have the action per- 
emptorily dismissed in his favor without 
further hearing, upon the simple filing 
of an affidavit that his title was derived 
from the state through a commissioner of 
confiscated estates “legally appointed for 
that purpose.” 

The noted case in question squarely 
presented to the court for construction 
the meaning and validity of this statute. 
The plaintiffs derived their claim of title 
to a valuable lot in the city of New Bern 
through a former adherent to the mother 
country. The following extract from the 
record in the case clearly sets up the 
plaintiffs’ claim. “The case appeared to 
be this. Mr. Cornell, once an inhabitant 
of New Bern, leaving his family, to- 
gether with the premises in question and 
a variety of his property, in this town, 
took shipping on the 19th of August, 
1775, and went to Great Britain, where 
he continued until sometime in the lat- 
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ter part of the year 1777, when he came 
to New York then occupied by a British 
garrison, and as a British subject came 
from thence and arrived in New Bern on 
the 11th of December, 1777, and under 
the protection of a British flag. His 
principal design in coming to this state 
at that time was to take his wife and 
family with him to reside under the Brit- 
ish government, if he did not find our 
new government agreeable to his wishes. 
Not being pleased with the appearance 
of things here, and thereupon preparing 
to leave the state and carry with him his 
wife and family, he executed on board 
the vessel he came in a deed to his daugh- 
ter, one of the plaintiffs (under which 
they claimed), for the premises in ques- 
tion, on the 19th of December, 1777.” 
“The defendants,” says the rec- 
ord, “held under title derived from the 
state by a deed from the superintendent 
commissioner of confiscated estates.” 
The defendants duly filed their affidavit 
under the statute and made a motion to 
dismiss the action. “This brought on 
long argument from the counsel on each 
side on constitutional points.” It ap- 
pears from the report of the case that 
twenty-seven other cases involving the 
same question were pending, all of which 
cases turned upon the decision in this 
case. 
_ To say the least the situation confront- 
ing this court, sitting to do justice in 
North Carolina over one hundred years 
ago, was from any point of view intense- 
ly interesting. One can with certainty 
know that public sentiment clamored for 
quick and speedy termination of this 
question, upon which, in reality, hung the 
very life and strength of our present con- 
stitutional system of government. We 
can hardly imagine that anyone could 
have had the hardihood to express sym- 
pathy with the unfortunate plaintiffs. 
Mr. Hill, in his excellent History of 
North Carolina, speaking of this period, 
says: “The feeling against the Tories was 
still very bitter. Those who had suffered 
at their hands urged that their property 
be taken. Accordingly in 1782 an act to 
seize and sell the lands of many leading 
Tories was passed by the legislature. 
Among those who lost their lands under 
this act were Governor Tryon and Josiah 















Martin, Henry E. McCullah, and many 
others. Much Tory land was also sold 
by the county officers.” The haughty de- 
fiance of Tryon and the more recent out- 
rages of Major James H. Craig and 
David Danning were still burning deeply 
in the memory of the rank and file of the 
people. It was no time to hesitate. 
These Revolutiomary heroes could not 
be cajoled. Let it be remembered also 
that at this time, as now in England, such 
a thing as the court declaring a statute 
unconstitutional, and thus inoperative, 
was unheard of. Why should these rug- 
ged judges make a new precedent for 
the benefit of traitors? Was it not the 
height of presumption for one branch of 
the new government to intrude into an- 
other equal and co-ordinate branch? 
Should the claims of the plaintiff really 
receive serious consideration, and did 
they deserve a hearing? None knows 
better than the faithful and just judge 
how often an impatient populace urge 
this line of argument to sway from its ob- 
ject and aim the unerring compass of a 
judicial mind. After all was the prin- 
ciple that this land should be taken and a 
hearing of the merits of the case denied 
upon a mere ex parte affidavit sound? 
Was it a good rule of procedure for all 
times? Was it, therefore, good law? 
To the glory of North Carolina there 
were in these forests such judges, such 
real exponents of the law, as Ashe, Spen- 
cer, and Williams. No wonder their 
successors have at all times been an 
adornment to our bench. Unquestion- 
ably the court realized its critical po- 
sition. In vain did it recommend to the 
parties “to consent to a fair decision of 
the property in question by a jury, ac- 
cording to the common law of the land.” 
Again the record proceeds: “The court 
then, after every reasonable endeavor 
had been used in vain for avoiding a dis- 
agreeable difference between the legisla- 
ture and the judicial power of the state, 
at length, with much reluctance, but with 
great deliberation and firmness, gave 
their opinions separately, but unanimous- 
ly, for overruling the aforementioned 
motion for the dismissing of the suits. 
In their opinion the judges observed that 
the obligation of their oaths and the duty 
of their office required them, in that sit- 
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uation, to give their views on that im- 
portant and momentous subject, and, not- 
withstanding the great reluctance they 
might feel against involving themselves 
in a dispute with the legislature of the 
state, yet no object of concern or respect 
could come in competition or authorize 
them to dispense with the duty they owed 
the public in consequence of the trust 
they were invested with, under the sol- 
emnity of their oaths.” 

We hear much of the progress of this 
age, and the writer would not decry it. 
But let us listen a moment to the wisdom 
of these sages of the past, whose shelves 
were not filled with law books containing 
precedent and authority on every con- 
ceivable question or phase of the law,— 
these judges who could depend only on 
the great fundamental principle of com- 
mon sense and right to sustain their 
judgments ; who, in the face of criticism 
and censure, could only declare the law, 
and depend upon the final triumph of 
truth in another day (when men could be 
calm) to justify them. 

One or two brief quotations will suf- 
fice: Ashe, J., observed “that, at the time 
of our separation from Great Britain, we 
were thrown into a similar situation with 
a set of people shipwrecked and cast on 
a maroon’d island, without laws, without 
magistrates, without government or any 
legal authority; that, being thus circum- 
stanced, the people of this country, with 
a general union of sentiment, by their 
delegates met in Congress, and formed 
that system or fundamental principle 
comprised in the Constitution, dividing 
the powers of government into separate 
and distinct branches,—to-wit, the legis- 
lative, the judicial, and executive,—and 
assigned to each several and distinct pow- 
ers, and prescribed their several limits 
and boundaries.” This he said without 
disclosing a single sentiment upon the 
case. And once more we read from the 
record of this unique case: That by the 
Constitution every citizen has undoubted- 
ly a right to the decision of his property 
by a trial by jury. For that if the legis- 
lature could take away this right, and 
require him to stand condemned in his 
property without trial, it might with as 
much authority require his life to be tak- 
en away without a trial by jury, and that 
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he should stand condemned to die with- 
out the formality of any trial at all. That 
if the members of the general assembly 
could do this, they might with equal au- 
thority not only make themselves the leg- 
islature of the state for life, without any 
further election of the people, but from 
thence transmit the dignity and author- 
ity of the legislative power to their heirs, 
male, forever. 

The court was further of the opinion 
that no legislative act could by any means 
repeal or alter the Constitution, because 
if they could do this they would at the 
same instant of time destroy their own 
existence as the legislature, and dissolve 
the government thereby established. 
Consequently the Constitution (which the 
judicial power was bound to take notice 
of as much as any law whatever) stand- 
ing in full force as the fundamental law 
of the land, notwithstanding the act upon 
which the present motion was grounded, 
the same act must of course in that in- 
stance stand as abrogated and without 


Case and Comment 


any effect. This reasoning needs no sup- 
port or further argument to sustain it. 
It can stand upon its own merits for the 
ages to come as it has stood already in 
the past since it was announced. 

And thus was taken in North Caro- 
lina, by a North Carolina court, the first 
step in establishing the great constitu- 
tional principle in our jurisprudence, 
which has so often and well served the 
people in times of great stress and feel- 
ing. It meant that the Constitution was 
in reality fundamental and unwavering ; 
that it was the highest duty of the courts 
of the land to stand guard over this 
sacred document, and see that its humane 
principles entered into, permeated, and 
became a part of the statutory law, and 
indeed of our every-day life. Every oth- 
er court in America, high or low, has 
followed in the trend, the first impulse of 
which was given by our judges. Shall 
we not call attention to this rich herit- 
age? Shall we not proclaim it to the 
world ? 


@ Much of the popular opinion concerning the scope of the power of the courts grows out 
of a misconception of the authority under which courts assume to declare a legislative en- 


actment void if found repugnant to the organic law of a Constitution. From the beginning 
it has been claimed by American courts as a proper function of the courts under our 
American Constitutional system. It is a doctrine which originated in the courts of the 
states long before the adoption of the Federal Constitution. Professor Thayer, in his 
Constitutional Cases, refers to no less than five decisions by state courts prior to the adop- 
tion of the Constitution of the United States, in which it was held that the power of 
state legislation was limited by Constitutional restrictions and that it was the duty of 
the judicial power to declare legislation repugnant to such superior law void and unen- 
forceable whenever necessary to determine the rights of parties in pending cases. The ear- 
liest of reported cases is that of Commonwealth v. Caton, decided by the Virginia court 
of appeals in 1782. This doctrine was challenged by many extreme repub- 
licans and the principle was asserted by no less a statesman than Mr. Jefferson, that a leg- 
islature was itself the judge of the meaning and scope of a state Constitution, and that the 
courts had no authority superior to the legislature in applying the Constitution. The doc- 
trine, however, was generally accepted, and at this time is regarded as a proper judi- 
cial function by an overwhelming majority of public opinion.—Justice Horace H. Lurton. 





The Lawyer, His Use and Abuse 


BY ORRA DAYTON BOICE 
EDITORIAL NOTE.—[This entertaining story, written by a lawyer's wife, shows how 


the trials and tnbulations of an attorney may react upon his family. 


much to answer for.] 


(zamy CN H! Don’t use such 
Ge ‘3 language! I know 
LOE. 


now from whom he 
gets his bad Eng- 
lish!” exclaimed the 
lawyer, as he arose 
from the breakfast 
table. ‘‘I am 
ashamed of you! 
Such vulgar, slangy 
language! Such 
common, low expressions !—Well, I don’t 
care, it’s disgusting !”’ 

“T’ve heard you use the same expres- 
sion many times.” 

“Me? Never! You never have; 
Why don’t you correct me, then? I am 
always open to correction.” 

“Because, if I presumed to correct 
you,” returned his wife, “you would ar- 
gue that what you had said was correct. 
You would argue me down, no matter 
which side I took.” 

“Argue me down! ‘Argy’ me down! 
There it is again. ‘We argyed the ques- 
tion at dinner, we argyed the question at 
tea.’” 

“T didn’t say ‘argy.’” 

“Huh! No wonder he uses such low 
expressions.” 

“Yes, of course. I know it’s no won- 
der, for you’ve told me many, many times 
where he gets his vices all from.” 

“Huh! Such vulgar, stone school- 
house language!” 

(“Stone schoolhouse” in question be- 
ing the illiterate edifice to which both of 
these parties wallowed through snow and 
waded through mud in their very young 
years. The “he” referred to being their 
young son, who is still reposing in his 
little bed, unmindful of the teapot tem- 
pest which his abominable language has 
blown up. Nor would he care much, if 
he were present, for he is yet in the stage 
of speech which refers to his thumb as 
his “frum.”) 

Lawyer now grabs up his constant 


It is evident that clients have 


companion, “the little grip,” and departs 
for his office. 

“Spontaneous combustion,” observed 
his daughter, laughing. “What was it 
you said in the first place, mamma, that 
set him off? I didn’t arrive on the scene 
in time to get the first act.” 

“T’m sure I don’t remember, now. It’s 
that sewer case that’s worrying him. He 
spent all the time he could get, yester- 
day, trying to find a case in his favor, 
but he couldn’t find a_ single one. 
Though,” she resumed, meditatively, “it’s 
clear enough to me without any author- 
ity!” 

“Woman’s ‘intuitiveness’ doesn’t seem 
to do much good in the law business, 
mamma. Sure, that’s what’s the matter 
with him. He doesn’t have those spells 
as often as he used to, does he?” 

“No, and he doesn’t drink so much 
strong coffee, either.” 

Then they both laugh in their simple 
way, and the daughter goes to her work, 
for these two simple women are so sim- 
ple that they can look at the lawyer’s 
wrath as a joke. They know that he is 
only letting off some of the compressed 
rage he is obliged to bottle up while in 
his office. For instance, this little com- 
edy (or tragedy) takes places soon after 
his arrival at his place of business, on this 
particular morning, and is a fair sample 
of his daily life. 

Client, “Den you tink you can fix dat 
title?” 

Lawyer, “Yes.” 

“You tink you can fix it dat way?” 

“Yes, I can fix it right that way.” 

“Den you can fix it dat way?” 

“Yes, I can fix it that way.” 

“Well, but don’t you tink it can be fix 
some odder way?” 

“No, that is the only right way to fix 
it.” 

“Den you don’t tink it can be fix some 
odder way.” 

“No, that is the only right way.” 
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“But-but-but, I should tink it could be 
fix some odder way.” 

“No, that is the only way.” 

“Well, I didden know but it might be 
fix some odder way. I yust to’t you 
might maybe fix it some odder-” 

“No, that is the only way.” 

And in a few minutes, Mr. Marshall is 
coming for his abstract, which is a long 
one, and will take the lawyer a good hour 
to examine. As yet, it has not been 
touched. The client at last tears him- 
self unwillingly away. The lawyer 
spreads the abstract on the table before 
him, when, trip, trip up the stairs and 
into the office comes a lady. 

“Good morning, Miss Slayton.” 

“Good morning, Mr. Brice.” 

“Ts there something I can do for you?” 

“Why, I was over town, and I just 
thought I’d run up and see, Mr. Brice, 
if you’ve heard from Hendershott, yet.” 

“No, I’ll let you know as soon as I 
hear from him.” 

“Yes, I know, you told me so yester- 
day, but, as I was over town, I just 
thought I’d run up and see. I thought 


maybe you might have forgotten to let 


me know.” 

“No, I'll let you know as soon as I 
hear from him.” 

“Do you think Mr. Brice, he’ll want to 
take the place?” 

“T hardly think he will.” 

“You don’t think he will? 
Mr. Brice?” 

“Well, he said, if you couldn’t let him 
have the whole house, he didn’t think 
he’d rent it. As long as you keep the 
furniture in the house you will hardly 
be able to rent it.” 

“You think I ought to move my furni- 
ture out, do you, Mr. Brice?” 

“As I told you yesterday, if you want 
to rent it, yes.” 

“T don’t see how I could do that, Mr. 
Brice.” 

Door opens. 

“Goot morgen.” 

“Good morning, good morning, Mr. 
Apfelgarden.” 

“So, Mr. Brice, you think he won't 
take the house ?” 

“T’ll let you know as soon as I hear 
from him.” 

“Well, if you’ll let me know—” 


Why not, 
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“Yes, I'll let you know.” 

“Good morning Mr. Brice.” 

“Good morning.” (Exit Miss Slay- 
ton. ) 

Good looking and nicely dressed young 
man steps into the room. Mr. Brice re- 
quests him to be seated, till he speaks to 
the gentlemen ahead of him. 

“Well, Mr. Apfelgarten, what can I 
do for you?” 

“Vall, I dunno. Mine vife’s mutter, 
she is deat. She didden have very mush 
broberty, but mine vife, she should get 
vad dere iss. I vant as you should vix 
id in diss derm of gourt, zo zhe can ged 
id ride avay. She dond vand to vate no 
longer.” 

“Did your mother-in-law leave a will?” 

“Vall, nein, nein. She didden leaf no 
vill.” 

“Did she have any other children be- 
sides your wife?” 

“Nein, vell, nein. Of course, she haf 
one Zohn living already in Shermany.” 

“Did she have any other children?” 

“Yes, she haf had some odders, but 
dey iss all deat.” 

“Were any of those dead ones mar- 
ried ?” 

“Yes, dey vas all married, already.” 

“Did they leave any children?” 

“Yes, dey haf left children’s” 

“Well, this brother still living i in Ger- 
many, and any children of your mother- 
in-law’s dead children, would come in for 
a share of her property.” 

“No, I don’t tink so, for mine vife’s 
mudder alvays say she gif id all to mine 
vife, if ve subbort her as long as she lif.” 

“Yes, but she should have made a will. 
As it is, your wife will get her regular 
share, the same as the others.” 

“Vall, John Brink, he say it can be 
vixed, already. You ged id in dis derm 
of gourt, Mr. Price.” 

“T couldn’t get it in this term, anyway. 
It’s too late. Court opens next week. 
If you come in again in two or three 
weeks, I’ll make arrangements to get 
the matter started in probate. It will be 
a year from that time anyway before your 
wife can get her share.” 

“Von year! By gosh! 
vant to vate zo long.” 

“Probably you had better consult some 
other lawyer in regard to the matter. I’m 


She don’d 








pretty busy this morning” (glances long- 
ingly at the abstract,) “so I'll bid you 
good day.” 

Mr. Apfelgarten stands awhile, look- 
ing stunned, and finally slowly moves to 
the door, and slowly stumps, stumps, 
down the stairs. The lawyer turns to 
the good looking young man. 

“Well, sir, what can I do for you?” 

“My name is Anderson. I am repre- 
senting the Debating Society of St. 
Thomas College. They wish me to re- 
quest you to serve as judge at the inter- 
collegiate debate, next Monday night.” 

“Yes, so far as I now know, I can do 
so. 

“Thank you. The carriage will call 
for you at your residence at 7:30. I'll 
not detain you longer. Good morning.” 

While this dialogue is in progress, they 
hear stump, stump, on the stairs again, 
and, before Mr. Anderson can escape, 
Mr. Apfelgarten pokes his head in. 

“You say she vill have to vait von 
year ?” 

“Yes, one year.” 

“But John Brink, he say—” 

“You will have to wait one year.” 

“By gosh! Vone year!” 

This time he really goes, and remains 
gone, at least for some time. 

After fifteen minutes of strenuous la- 
bor on the abstract, the lawyer hears 
footsteps, accompanied by a cane. He is 
a kind individual, after all, this lawyer, 
but he hardens his heart. 

The door opens, and a long whiskered 
old fellow steps in and says, “Heaw de 
deau ?” 

The lawyer “bearly” glances up and 
says, “Good morning,” and goes on with 
his abstract. After a while the old fel- 


low says, “Yeau busy?’ in a slow, 
Yankee drawl. 
“Yes,” jerkily, “very busy. Anything 


I can do for you?” 

“Neau, neau. I jest thought I’d drop 
up for a little visit. Pretty busy, be 
yeau ?” 

Silence from lawyer, and more abstract 
examined. After a while the old man 
hems and haws, and finally says, “Wall, 
seein’ you’re busy, I'll come in again 
some other time when you're not so 
busy.” 
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_ “Yes, yes, I’m very busy this morn- 
ing.” 
“Wall, I’ll be in again some other day. 
Good bye.” 

Mind you, all this time the lawyer 
hasn’t used one bad word, but the bottling 
process, of course, is going on. 

Mr. Marshall comes in after the ab- 
stract. He wishes to take the 10:55 
train—also the abstract. 

“Haven't it quite finished, Mr. Mar- 
shall. Just be seated, and I’ll have it 
in time for the train.” 

Heaven help the poor book agent I 
hear opening the door. 

“Good morning, Mr. ah-Brice.” 

“Good morning,” without looking up. 

“T see you are busy, and I won’t take 
but just a minute of your valuable time, 
Mr. ah-Brice.” 

“Yes, I’m very busy.” 

“Yes, I see, ah-h-h Mr. Brice. I just 
have a book here I wish to show you. It 
is a book every lawyer ought to have. 
The name of it is “The Law in a Nut- 
shell.” 

“T do not wish to buy the book.” 

“Well, but I just want you to glance 
through the book with me. It won’t take 
but a minute, and I am certain you will 
feel well paid for your trouble.” 

“IT do not wish to buy the book.” 

“Well, I don’t see how any man can 
practise law without this book.” 

“Are you a lawyer?” 

“Why, um-yes. I was admitted to the 
bar, but I found I did not know enough 
to practise law.” 

“Well, I do, and I am going to do it. 
Good day!” 

Exit book agent. 

At 10:45 the abstract is in Mr. Mar- 
shall’s pocket, and I might here mention 
that there is something more in the law- 
yer’s pocket, too, and Mr. Marshall still 
has ten minutes margin, ample time to 
make his train if he hurries! 

This explains why the lawyer’s wife 
and daughter only laugh when he some- 
times, though not often, uncorks the bot- 
tle at home. Next Sunday he is going 
to take his family out fishing. As he has 
been having a strenuous week in the of- 
fice, this day’s outing will be somewhat 
hard on all parties concerned. 
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The Conquest of the Air 


ONLY a few years ago, comments a 
writer in the Boston Evening Tran- 
script, the inventor of a “flying machine” 
was called a crank, or at best, a misguided 
enthusiast on a par with the perpetual 
motion man. To day all this is changed. 
Louis Paulhan, the winner of the $50,- 
000 prize for the flight from London to 
Manchester, thinks there will be ‘“‘a defi- 
nite market for aeroplanes among rich 
travelers, and that the machines will be 
much more comfortable than those built 
to day. But he does not think that the 
aeroplane is ever likely to be used as a 
carrier of goods, although they may be 
used in the carriage of mail. He is hope- 
ful that the Atlantic will be crossed by 
air in a few years’ time, but he admits 


that a very remarkable machine will be 
required for the journey. Paulhan 
thinks that the use of aeroplanes for mil- 
itary purposes on land, and for naval 
work at sea, will be the next practical 
advance. By 1920 he expects to see 
aeroplane passenger service established 
and running regularly between cities. 
The passenger-carrying machine will 
have a boat shaped car body. Paulhan is 
quite certain that the stability of such 
a large machine will be automatic. 

Mr. Henry Farman, a pioneer aviator 
and a builder of biplanes, an unsur- 
passed authority on the question of aero- 
plane construction, says they must be 
improved and simplified. When the 
perfected aeroplane is accomplished, he 
has no doubt at all but that its speed and 
stability will enable it to fly successfully 
in practically any wind, however high 
and gusty. Mr. Farman believes that 
aero tours by aeroplane will come soon. 
Special aero tours will be arranged to 
take place in favorable weather, with 
the idea of visiting the beauty spots of 
various countries. Long distances could 
be covered. The beauties of the coun- 
try below could be seen by the aero- 
plane tourist from a new and altogether 
charming point of view. As compared 
with touring in trains and automobiles 
the aeroplane offers inducements that 
the adventurous would consider in every 
way preferable. Mr. Farman differs 
from Paulhan in one important particu- 
lar. “I do not believe that any satis- 
factory device will ever be obtained to 
give the aeroplane an absolutely auto- 
matic stability while it is passing through 
the air,” he says. 

Louis Bleriot, aviator and constructor, 
declares that the aeroplane will soon be- 
come a machine as safe an any on land. 
The airman who flies to-day resembles 
the first men who launched little cockle- 
shell boats upon the sea, and marvelled 
at the size of the waves. The aero- 
plane will soon excel in speed any train 
or steamship as a regular method of tak- 
ing people from place to place. The 
general wear and tear upon an aerial 
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craft will be extremely low, and the 
conductors of an aerial service, unlike 
the management of a railway, will be 
unburdened with any heavy expenses in 
the upkeep of a permanent way. 

Within twenty years, writes Mr. A. 
V. Roe, we shall be crossing the Atlantic 
in about eighteen hours by aeroplane. 
These aero-hydroplanes would float on 
the water when at rest. The body and 
wings would be so many feet above the 
water, according to the size of the ma- 
chine. They would be mounted on 
stream-line struts which would rest on 
long torpedo-shaped floats. Under these 
floats small hydroplanes would be ar- 
ranged so that, as the speed increased, 
the floats would leave the water easily. 
Mr. S. F. Cody writes that before ten 
years have passed we shall have a large 
passenger-carrying aeroplane, able to 
compete successfully with steamers and 
trains. 

“Out of the airplane at last has 
come the universal vehicle——one that 
flies, trundles, and swims,” said Henry 
A. Wise Wood the other day. “No 
other contrivance of man is self-propul- 
sive ashore, afloat, and aloft. No other, 
in fact, can utilize more than one of 
the mediums of locomotion ; the hydrae- 
roplane commands all three.” One of 
the cleverest flyers has stated that in the 
beginning he invariably chose to fly over 
the water, which, he says, proves a safer 
medium than ground in the event of a 
low fall, and affords less tumultous at- 
mospheric conditions. And his belief 
that it is safer and easier to fly over 
water than over land seems to be gen- 
erally accepted. Here we have factors 
that immediately become assets of the 
hydraeroplane; its dangers and difficulty 
are less, especially for the beginner. 

“Men are more lavishly extravagant in 
providing their pleasures than their nec- 
essaries,—which gave rise to the rapid 
advance of the automobile, with its phe- 
nomenal development of the high-pow- 
ered, lightweight propulsive machinery 
which has made flying possible. Thus 
the two recent evolutions in transporta- 
tion, represented by the pleasure car and 
the airplane, clearly were born of and 
promoted by the love of sport, which, 
despite the lugubrious prophecies of 


Editorial Comment 






153 


those who consider as wasted the money 
spent on recreative appliances, is a 
healthy influence working to a serious 
and useful end. 

“In order to realize the extent of the 
airplane’s new possibilities for pleasure 
which have come with the overwater 
type, one need only picture what may be 
expected shortly to become a usual Sun- 
day’s scene off any of our shore resorts: 
Hydraeroplanes or ‘triads,’ are seen 
trundling under power from sheds ashore 
to the water ; others, afloat at their moor- 
ings, their motors tarpaulined, are riding 
under bare spars; and others, with tar- 
paulins stowed and wingcloths set, are 
being got ready for flight. Still others, 
a passenger or two aboard, their screws 
flashing in the sun, are scudding for 
open water, while wheeling overhead, or 
off singly or in fleet, are to be seen still 
other glistening triads prepared for a 
morning’s Oversea cruise. 

“To a lover of the sea such a picture 
would indeed seem a return to the spirit 
of the days of white canvas, ere the 
“puffboat” had eaten the heart of the 
sailorman. The words, “wind and lee- 
way, spar-outrigger, and stay,’ come 
again into use, and the compass with its 
new duties takes on new dignity. To 
alight on the sea; to arise from it; to 
be upon it or above it at will; to com- 
mand equally the adjacent shore, and 
move hither and thither over both as 
the fancy listeth, is surely magnificent 
sport. And such indeed will be the new 
sport of water-flying,—a mere outline of 
the possibilities of which is sufficient to 
thrill those who love vast spaces, and 
yearn for the physical freedom which 
comes of the open sea.” 


Aerial Offenders 


OME possible perils arising from air 

navigation are suggested by the re- 
cent order of the Home Secretary for- 
bidding airship flights over London and 
Windsor during the days devoted to the 
Coronation festivities. An accident to 
an aerial craft at that time might have 
resulted in the death or injury of many 
people. Even an article dropped from 
a flying machine would be likely to strike 
the earth with deadly effect. 
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Perhaps this last consideration had 
the greatest weight with the authorities. 
Some anarchist or madman might drop 
a bomb from a dizzy height, and soar 
away in safety. England has been nobly 
generous to political refugees who have 
sought asylum within her borders, and 
among them there might well be some 
sufficiently ungrateful and desperate to 
seize upon the chance of making an im- 
pressive demonstration on such a great 
public occasion. 

The use of aeroplanes for illegal pur- 
poses will soon present serious problems 
to vex our authorities. This is illustra- 
ted by the recent demand which has been 
put forward by the Taegliche Runds- 
chau for a new law authorizing the mili- 
tary authorities in Germany to shoot 
down at sight any flying machines or 
airships that pass over fortifications, in 
order to prevent espionage in the clouds. 

It is argued that French or other spies 
can now easily sail over fortified places 
and photograph or sketch them from 
above, whereby Germany’s military de- 
fenses might be betrayed to possible ene- 
mies. 

A prohibition of flight over fortifica- 
tions would be futile, owing to the diffi- 
culty of arresting a flying spy hence the 
demand for a statutory right to shoot 
down without discrimination all flying 
machines seen over fortified places. 

“Not long ago, on the Mexican fron- 
tier,” writes Mr. Herbert Reed, “an avia- 
tor flew back and forth between El Paso 
and Juarez, with the sole object of prov- 
ing how easy smuggling would be in 
these days of the man-birds. He proved 
it beyond the shadow of a doubt. So 
even the march of invention seems to 
have added to the wearying job of en- 
forcing the tariff. 

“The citizen, jealous of his rights in 
these days of the man-bird, has pictured 
in his mind’s eye the devastation of his 
pet flower bed by a monkey wrench 
launched from the clouds, or in imagi- 
nation has contemplated his roof tree 
draped with battered and discarded 
skids. He has dreamed that a huge Zep- 
pelin dropped into his yard, and fes- 
tooned itself like a collapsible hatrack 
over his greenhouse, hedge, and lawn, 
and looks forward, not without appre- 
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hension, to the not too distant future 
when the sun shall be obscured by pestif- 
erous aeroplanes, whose drummings, like 
a host of distant partridges, shall even 
banish sleep. 

“The aeroplane has already flown 
counter to the law,—in various more or 
less trifling ways,—and the problem of 
its legal status in the future, when it im- 
proves so much that it may be looked 
upon, perhaps, as a common carrier, is 
an absorbing one. 

“It is perhaps improbable, but not at 
all impossible, that serious crimes will be 
committed in the air. Here is a supposi- 
titious case. An Englishman who hap- 
pens not to be particular as to the man- 
ner in which he disposes of his enemies 
takes his airship to Germany, and there 
sets sail, taking his enemy with him. He 
ascends into the “high air,” let us say 
over Switzerland, and while at the top 
of his flight drops his undesirable com- 
panion to the ground. He continues his 
flight and lands in France, and the evi- 
dence of his crime was deposited in 
Switzerland. The victim may have died 
in midair from heart disease superin- 
duced by fright. .Which country, then, 
has jurisdiction, and will bring the male- 
factor to the bar?” 

M. Fauchille proposes that “crimes 
committed on board airships in any part 
of the sky shall be attended to by the 
courts of the country where the airship 
is owned and according to that country’s 
laws, no matter what the nationalities 
of the persons involved.” Others have 
preferred to have the matter settled in 
the country where the airship alights, 
while still others would make him amen- 
able to the laws of the jurisdiction over 
which the airship was passing at the 
time the crime was committed. 

“But in any event there remains the 
problem of catching the aerial offender. 
This means the absolute necessity, ac- 
cording to both aeronauts and lawyers, 
of aerial police, “sky sheriffs,” “aero- 
marshals,” or something of the sort. To 
return to the instance of the monkey 
wrench, dropped from an altitude of 
1,500 feet, how is the man into whose 
yard it has fallen to catch the aviator? 
He will hardly be able to see a license 
number on the machine, and so will be 
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absolutely at the mercy of the “joy- 
flyer,” to coin a word temporarily. 

“For his sure protection he should be 
able to telephone to the nearest aerial 
police station, a thing not yet in exist- 
ence. And how is “scorching” to be 
prevented when many machines of the 
same type, hardly distinguishable one 
from the other, are in the air at once? 
Again, what will the justice of the peace 
invent to supplant the familiar automo- 
bile trap?” 

There will inevitably be special in- 
fractions, remarks Mr. Paul Matter, pe- 
culiar to the airship and its pilot,—the 
throwing overboard of solid objects, 
when the illegality will be in the throw- 
ing, though the mischief will be in what 
and who gets hit. Thus we shall have 
a question of accident. Accident !—it 
is around this question that future de- 
bate will rage. Already there have been 
several furious debates over accidents in 
effecting landings. 

In 1904 a balloon named Le Touriste 
came down in a little street near the Bas- 
tile and caused a terrific explosion, kill- 
ing a man outright and injuring several 
others. The courts held the pilot re- 
sponsible. In Belgium last year an aero- 
naut saw that his balloon was becoming 
deflated ; he tried to come down in a lit- 
tle wood, but instead alighted in a town; 
the natives thought they could be of serv- 
ice and so seized the drag-ropes, despite 
the pilot’s protest. Down came the bal- 
loon into a narrow street. The aero- 
naut was forced to let out the gas, which 
penetrated the houses; at a window of 
one of them a smoker was lighting a 
cigarette; an explosion took place, with 
several dead and injured as the result. 
The aeronaut was held responsible, on 
the ground that he had created a danger, 
but the question was very delicate, for 
others had meddled with him. The min- 
ister of justice said in the Belgian Par- 
liament: “It is clear that the aeronaut 
was not alone in creating the danger, for 
he was assisted in so doing by the burgh- 
ers, who grabbed the ropes and the 
man who was lighting a cigarette in his 
window.” But it is difficult to prevent 
a burgher’s smoking in his own window, 
and the most of the blame seems to have 
rested with the over-zealous rescuers. 


Recently a balloonist’s grappling iron 
broke some telephone wires in Rochamp- 
ton, a London suburb, and the offender 
was mulcted of 16 shillings for repairs. 
Again, in Paris, a man who simply flew 
over the city was fined a louis for break- 
ing a municipal ordinance. Needless to 
state, the ordinance was a recent one. 
A German aviator, named Frey was 
fined 20 marks for flying over the city 
of Berlin. His flight delighted the in- 
habitants, but the authorities held that 
it also imperiled their lives. 

Many other cases might be cited, but 
these are sufficient to prove the novelty 
of the difficulties arising from aerial lo- 
comotion and the necessity for new laws 
to meet them. 


The Nations’ Airy Navies 


THE more experience aviators acquire, 

the more confident they are becom- 
ing that future warfare is to be largely 
confined to airships. The question arose 
in Congress during the debates on the 
proposed fortification of the Panama 
canal, “Why build forts,” it was asked, 
“if aerial cruisers can readily destroy 
them?” This suggests a broader sub- 
ject. If canal forts can be blown up by 
airships, why cannot ships of war at 
sea? Of course the destructive power 
of aeroplanes is problematical up to this 
date. An armed contest between a bat- 
tleship and an airship of the best type 
so far produced would almost certainly 
result in favor of the former. That they 
might profitably co-operate is evident. 
An aeroplane could readily fly to a ship 
of war with news of an impending at- 
tack or mount from it to aid in its de- 
fense. A fleet of airships is likely in 
the future to form part of the equip- 
ment of our large fortifications to aid 
in repelling aerial foes. 

The military value of the aeroplane 
has attracted wide attention among the 
nations. Colonel J. E. Capper, of the 
British Army, says: “I firmly believe 
that the systematic use of military aero- 
planes in large, well-trained squadrons 
may alter all accepted views as to the 
security of troops, supplies, and lines of 
communication, and may have the most 
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far-reaching effect on a campaign.” 
With sustained flight of 100 miles at a 
stretch it would be an easy matter for 
an aviator to ascertain military secrets, 
which every nation carefully guards, 
such as the disposition of troops in time 
of peace, the location and approximately 
the armament of fortified places, and the 
condition of communications. 

Mr. Augustus Post in the World's 
Work for July gives some figures show- 
ing what has already been done by the 
War Department of various nations 
with regard to aviation. 

“England recently gave a demonstra- 
tion at Hendon before the Aerial De- 
fense Committee of the British Parlia- 
ment, which was attended by most of the 
important men of the government. Be- 
sides the crew of the naval dirigible, 
England has detailed 9 officers and 180 
men for service in the Air Battalion of 
the Army. 

“Germany has at present 60 officers 
at the aviation school at Doebritz where 
active practice with various types of 
machines is in progress. 

“France, besides its military dirigibles, 
will have more than 100 aeroplanes next 
year. They now have military aviators 
formed in squadrons consisting of 50 
men and from 5 to 8 military officers 
which make frequent flights from the 
military aviation grounds at Pau. 

“The newly formed United States Ar- 
my Aeroplane Corps now owns one 
Wright and one Curtiss aeroplane, pur- 
chased with part of its $125,000 appro- 
priation. Active aviation work has been 
carried on by officers at San Diego, Cal- 
ifornia; at San Antonio, Texas; and at 
the government training grounds at Col- 
lege Park, Maryland, near Washington. 
The United States Navy has purchased 
two Curtiss machines one hydro-aero- 
plane and one large passenger carrying 
machine, for training officers. Lieu- 
tenants Theodore G. Ellison and John 
Rogers, U. S. N., have just completed 
a course of instruction under Mr. Cur- 
tiss, and expect to continue their work 
at an aviation camp to be established 
at Annapolis or near the city of Wash- 
ington.” 

According to a press despatch, Cali- 
fornia has taken the lead in equipping 
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her state militia with airships. An avia- 
tion company of thirty-two men provid- 
ed with two biplanes is proposed. 
Honorable Richmond P. Hobson, an 
article by whom appears on page 143, in 
discussing in the House of Representa- 
tives the comparative merits of aero- 
planes and battleships, remarked: “My 
support of the provision for developing 
aerial navigation in the Army is not 
based upon fantastic ideas of any revo- 
lutionary influence that the aeroplane 
may have upon warfare. The 
development of the aeroplane -will not 
impede in the slightest the forward 
progress in the evolution of the battle- 
ship. Can anyone conceive of a 
bird of the air fighting with a tiger on 
the land? It is inconceivable. The eagle, 
the greatest bird in the air, is able to 
strike but a paltry blow with his beak or 
talons. The necessity to maintain the 
weight of the creature in the air limits 
the size and weight, and leaves but little 
energy available for offense or defense. 
“The aeroplane cannot be expected to 
evolve any artillery or weapons of pre- 
cision, nor any armor or other protec- 
tion, except to a very limited degree. It 
can only utilize the force of gravity for 
launching projectiles of any size, and 
this force only operates in the vertical. 
Having no defense of its own, and being 
of very fragile construction, it must 
keep away from the fire of artillery. To 
be able to reach the vertical and have a 
chance to drop its missile, it must seek 
a very high altitude, and from high al- 
titudes its weapon, propelled by gravity, 
becomes exceedingly inaccurate. It can- 
not gauge the wind in direction or in 
strength; it cannot determine the vary- 
ing direction or force of the air currents 
below; it cannot accurately gauge the 
vertical ; it cannot even tell accurately its 
own speed, much less the speed of the 
target far below; it cannot carry many 
projectiles to make experiments. Fig- 
uratively speaking, if it is high enough 
to be out of range of rapid-fire artillery, 
it cannot hit a 10-acre lot. But even 
suppose it did, by accident, hit a battle- 
ship. The latter could easily carry wire 
netting to explode the projectile high 
up; but even without netting the pro- 
jectile would strike the superstructure, 
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and never reach the vitals of the battle- 
ship before explosion.” 

In time of war the commander of a 
Dreadnought or cruiser would constant- 
ly be on the alert for the appearance of 
an aerial torpedo fleet. Quick-firing 
guns of small bore would certainly find 
the aeroplane an easy target at a dis- 
tance of a few miles. For some time 
naval target practice in shooting at men- 
acing aeroplanes is not likely to be a 
feature of the war game. When an 
aeroplane soars aloft there must be an 
aeroplanist on board. Daring as the 
aviators may be, they are not willing to 
take the risk involved in target practice. 
A system of scientific kite-flying has, 
however, provided for shooting tests by 
naval marksmen. In recent experiments 
off Cape Henry, a team of bluejackets 
using the Springfield rifle riddled box 
kites that were plunging and careering 
in the wind 700 yards away. The ex- 
periment demonstrates, naval authorities 
say, that with only small arm fire avail- 
able an aeroplane could not live within 
a thousand yards of a ship. By modify- 
ing the mounts of minor ordinance so 
that those guns might deliver their fire 
at a much higher angle than now, it is 
thought that man-birds could be quickly 
brought down from any height from 
which they could hit a ship. 

“The chances of the successful use of 
dirigibles as engines of offense,” re- 
marks Engineering, of London, “are 
very small. Their imposing appearance 
has led to a comparison with a battle- 
ship, while the aeroplane has been lik- 
ened to the destroyer. The battleship, 
however, holds its position in virtue of 
its invulnerability; that is to say, the 
battleship can carry armor which will re- 
sist the guns of the destroyer, and can 
also be subdivided in a way impossible 
in a small ship. The gas bag of the diri- 
gible, however, so far from being invul- 
nerable, adds a special risk of its own.” 

“A dirigible,” says the New York Sun, 
“would probably collapse before a 
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stream of well directed Maxim bullets, 
for the rents made would extend rapidly. 
But the greatest danger to the dirigible 
would come from the inflammability of 
the hydrogen with which it is inflated. 
Let a spark once enter the bag and the 
destruction of the ship with all on board 
would be almost instantaneous. If a 
rocket could be fired at the dirigible and 
make a hit anywhere on the immense 
surface, there would be no need of a 
Maxim volley to bring the dirigible 
down in disastrous wreck.” 

Russia and Japan being among the 
signatory Powers to the convention to 
abstain from discharging explosives 
from balloons on land or at sea, observed 
their obligations in this respect during 
the Russo-Japanese War. Kuropatkin 
used an observation balloon occasionally. 
It now seems questionable if an agree- 
ment among the nations to refrain from 
the aerial discharge of explosives in a 
future war would be enforceable. That 
is a problem which no doubt before long 
will engage attention. 

The last Peace Conference at Mo- 
hawk Lake, New York adopted a resolu- 
tion appealing to President Taft to use 
his best effort to bring about internation- 
al agreements binding the nations of the 
earth not to extend their system of arm- 
aments to airships. 

It is, perhaps, too much to expect that 
the nations will consent to ignore so po- 
tent a weapon. We may yet see in real- 
ity what Tennyson fancied when he 
“Heard the heavens fill with shouting, and 

there rained a ghastly dew. 

From the nations’ airy navies grappling in the 
central blue.” 

It would indeed be a stupendous spec- 
tacle to behold a scout of the skies speed- 
ing on swift wings to announce the ap- 
proach of a hostile air fleet—to see the 
defenders mount aloft and join battle 
with the enemy at dizzy heights, and to 
witness the vanquished drift out of the 
fray, torn and tattered like storm clouds 
rent by the tempest. 








Among the New 
Decisions 
“* Out of the old fields cometh this new corn.”" 


Arbitration — ratification — beginning 
action. The mere issuance of a sum- 
mons upon a cause of action which has 
been submitted to arbitration is held in 
Williams v. Branning Mfg. Co. 153 N. 
C. 7, 68 S. E. 902, annotated in 31 
L.R.A.(N.S.) 679, not to effect a revo- 
cation of the arbitration, where neither 
a complaint nor other paper giving no- 
tice of the character of the action is filed 
until after the award is made. 

No other case has been found in 
which the question of revocation of a 
submission to arbitration, by bringing 
action for the same cause as that submit- 
ted, has turned upon the point that 
award was rendered before proper no- 
tice of the character of the suit was 
served upon the other party to the 
agreement. 


Attorney — power to compromise case. 
An attorney, under his general retainer 
is held in Gibson v. Nelson, 111 Minn. 
183, 137 Am. St. Rep. 549, 126 N. W. 
731, to have no implied power to settle 
and compromise his client’s cause of ac- 
tion, except when confronted with an 
emergency, in which prompt action is 
necessary to protect the interests of the 
client, and there is no opportunity for 
consultation with him. 

The cases dealing with this question 
are presented in the note appended to 
this case in 31 L.R.A.(N.S.) 523. 


Bail — danger to life — statutory right. 
That one committed to jail to await trial 
for murder is becoming anemic and suf- 
fers from melancholia, which, in the 
opinion of physicians, will tend to short- 
en his life, is held in the Texas case of 
Ex parte Johnson, — Tex. Crim. Rep. 
—, 131 S. W. 316, annotated in 31 
L.R.A.(N.S.) 916, not sufficient to en- 
title him to the benefit of a statute per- 
mitting the admission to bail of any 


—————— 


ee / 1) 1) 


person in legal custody when it appears 
i the confinement will endanger his 
life. 

The courts are agreed that where the 
admission of a prisoner to bail rests in 
their discretion, a release will be grant- 
ed on the grounds that the confinement 
is detrimental to the prisoner’s health 
only in extraordinary cases. Generally, 
it must appear that the impairment of 
health is due to the confinement, and 
that if continued it will prove fatal, or, 
at least, that there is strong probability 
that it will do so. 


Bank — cashier — power to lease prop- 
erty. The rule laid down in Spongberg 
v. First Nat. Bank, 18 Idaho, 524, 110 
Pac. 716, namely, that in contemplation 
of law the leasing or selling of bank 
property is not within the ordinary pow- 
ers and duties of the cashier of the bank, 
is supported by practically all the cases 
dealing with the question as appears by 
the note appended to the case in 31 
L.R.A.(N.S.) 736. 


Carrier—delayed transportation—passen- 
ger’s vote—liability. That a carrier is 
not liable in damages for so negligently 
operating its train that a passenger does 
not reach his destination in time to be 
able to vote at a general election is held 
in Morris v. Colorado Midland R. Co. 
48 Colo. 147, 109 Pac. 430. 

All the earlier cases in which damages 
were sought for the deprivation of a 
vote were against election officers, as ap- 
pears by the note in 31 L.R.A.(N.S.) 
1109, appended to the Morris Case, 
which is novel in that there for the first 
time the loss of a vote through alleged 
breach of contract was sought to be in- 
cluded as an element of damages in a 
suit for such breach. 


Constitutional law— ice plant—operation 
by municipal corporation. Holton v. Ca- 
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milla, 134 Ga. 560, 68 S. E. 472, 31 
L.R.A.(N.S.) 116, seems to be a case 
of first impression on the question 
whether a municipal corporation may 
properly, as a municipal function, con- 
duct an ice plant. 

The act of the general assembly (Acts 
1907, p. 505) chartering the city of Ca- 
milla provided in the 28th paragraph 
of § 21 that the city should have the 
power “to acquire by purchase or other- 
wise, own, and equip ice plants and cold 
storage plants, in connection with water- 
works system of said city or otherwise, 
and to do and perform all acts, in con- 
nection with ownership and operation of 
and conduct of same, ordinarily incident 
to the operation and conduct of the same, 
and to issue bonds of said city for 
the purpose of acquiring, owning, and 
equipping or operating said plants.” An 
ordinance passed by the municipal au- 
thorities calling an election for the pur- 
pose of having determined the question 
whether or not bonds of the municipality 
should be issued provided: “Said bonds 
to be issued for the purpose of procur- 
ing the sum of $12,000, which sum is to 
be used as follows: The same to be 
used in acquiring, equipping, enlarging, 
and repairing the electric and water- 
works plant and system, and acquiring 
additional real estate upon which to lo- 
cate and operate said plant, and in ac- 
quiring, establishing, equipping, and 
operating an ice plant in connection with 
the waterworks and electric lights and 
other public utilities of the city of Ca- 
milla.” Upon this state of facts it was 
held that the operation of an ice plant 
by the municipal authorities of the city 
of Camilla, in connection with the elec- 
tric light and waterworks plant, for the 
purpose of furnishing ice to the inhabi- 
tants of the city, is not in violation of 
paragraph 2, § 1, art. 1 of the Constitu- 
tion of Georgia, as an invasion of the 
right of private property guaranteed 
thereby; nor of paragraph 3, § 1, art. 1, 
as permitting a citizen to be deprived 
of his property other than by due proc- 
ess of law and under the guise of taxa- 
tion; nor of paragraph 25, § 1, as de- 
priving citizens of the United States res- 
ident in Georgia, of the full enjoyment 
of their rights, privileges, and immuni- 
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ties, or otherwise illegal; and the issu- 
ance of bonds by such municipality to 
raise money to establish and operate 
such ice plant was not illegal, where the 
assent of two thirds of the qualified 
voters of the city had been obtained at 
an election held for the purpose of de- 
termining whether or not such bonds 
should be issued. 

The L.R.A. report of the case is ac- 
companied by a note concerning the 
right of a municipal corporation to en- 
gage in enterprises generally regarded 
as of a private character. 


Electric current—existence of conflagra- 
tion. An electric company is held in the 
California case of Pennebaker v. San 
Joaquin Light & P. Co. 158 Cal. 579, 
112 Pac. 459, 31 L.R.A.(N.S.) 1099, 
not to owe to firemen the duty of cut- 
ting off from a district the power which 
supplies the electric lights therein, upon 
receiving notice that a fire has broken 
out there. 


Former conviction— illegal registration— 
false swearing. A conviction of illegal 
registration to vote is held in Hughes v. 
Com. 131 Ky. 502, 115 S. W. 744, not 
a bar to a prosecution for false swear- 
ing, which was necessary to effect the 
registration, because the right to it was 
challenged, when accused might have 
been guilty of the former offense with- 
out taking an oath. 

By the overwhelming weight of au- 
thority it has been decided that there 
may be more than one offense growing 
out of the same facts. The great ma- 
jority of the cases turn upon the ques- 
tion whether certain facts constitute the 
same offense, or different offenses, it 
being conceded that if they amount to 
distinct offenses an acquittal or convic- 
tion for the one will not stand in the 
way of a prosecution for the other. 

The decisions dealing with the right 
to convict for several offenses growing 
out of the same facts are discussed in 
the note accompanying the Hughes Case 
in 31 L.R.A.(N.S.) 693. 


Highway—hitching post—removal. The 
right or power of a municipal corpora- 
tion to remove, or require the removal 
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of, a hitching post or horse block from 
the public street, depends upon whether 
the article is an unlawful obstruction or 
nuisance. 

In general, municipal authorities may 
declare anything in a public highway 
to be a nuisance which is detrimental to 
the health of the city, dangerous to citi- 
zens, a public inconvenience, or an un- 
lawful obstruction of the highway. The 
few cases considering the question hold 
that hitching posts may be a nuisance 
where, by reason of their frequent use 
for hitching horses, a stench is created, 
flies attracted, etc., to an extent detri- 
mental to the health of the public. 

The question as to whether hitching 
posts or horse blocks are an unlawful 
obstruction to a public street has arisen 
in actions against a municipality or abut- 
ting landowner for damages caused by 
running into or over them. In such 
cases, with one exception, the rule has 
been asserted that hitching posts and 
horse blocks, if of a proper size and 
properly placed, are an aid and benefit to 
public travel rather than a hindrance, 
and therefore do not amount to an un- 
lawful obstruction constituting a nui- 
sance. 

That hitching posts may be removed 
from the sides of public streets by a city 
upon which is imposed the duty of keep- 
ing the streets free from nuisances, the 
statute providing that the obstruction or 
encumbering of public streets by build- 
ings, fences, or otherwise is a nuisance 
is held in Lacey v. Oskaloosa, 142 Iowa, 
704, 121 N. W. 542, annotated in 31 
L.R.A.(N.S.) 853, which is also author- 
ity for the proposition that a municipal 
corporation is not precluded from re- 
moving hitching posts as a nuisance, by 
the facts that the street about them is 
kept clean, and that they are on the 
dividing line between the street and a 
park, where their use contemplates the 
standing of the horses in the street, and 
the obstruction of a considerable portion 
of its width,—at least where it is given 
full power to control all public grounds. 


Incest — relationship — sufficiency. Re- 
lationship by consanguinity is held in 
the Indiana case of State v. Tucker, — 
Ind. —, 93 N. E. 3, to be necessary to 
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bring persons within the provisions of 
a statute providing for the punishment 
of sexual intercourse between uncle and 
niece, where the limitations on marriage 
are confined to kindred; and such inter- 
course between a man and the daughter 
of his wife’s sister is therefore not pun- 
ishable under the statute. 

No other case has been found involv- 
ing the question whether sexual inter- 
course between a man and his niece by 
marriage constitutes incest. The deci- 
sions relating to the question of incest 
between persons related by marriage are 
discussed in the note appended to the 
Tucker Case in 31 L.R.A.(N.S.) 772. 


Indictment—forgery—setting out instru- 
ment. That an indictment for forgery 
must set out a literal copy of the instru- 
ment alleged to having been forged, un- 
less the instrument is in possession of 
accused, is lost, destroyed, or for some 
other reason is not available to the grand 
jury, is laid down in People v. Tilden, 
242 Ill. 536, 134 Am. St. Rep. 341, 90 
N. E. 218, 17 A. & E. Ann. Cas. 496, 
which determines an indictment which 
purports to give only the substance of 
the instrument, without showing that the 
instrument is not accessible, is fatally 
defective, although the instrument is in 
fact set out in hec verba. 

The question of the necessity of set- 
ting out a copy of a forged instrument 
in an indictment for forgery or utter- 
ing a forgery has been frequently before 
the courts. The decisions are collated 
in the note appended to the report of 
the above case in 31 L.R.A.(N.S.) 215. 


Injunction—violation of employee’s con- 


tract. Equity will protect an employer 
against a breach of an agreement by an 
employee not to engage with a rival, 
where the services of the employee have 
been of such a character that his name 
carries with it the good will of his em- 
ployer, or he has gained knowledge of 
his employer’s business, the disclosure 
of which to a rival would result in ir- 
reparable injury to the employer; it fur- 
ther appearing that the purpose of the 
subsequent employment, resulting in a 
breach of the contract, was to obtain the 
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benefit of these secrets, or that there was 
imminent danger that, through such sub- 
sequent employment, such secrets would 
be disclosed. 

So, it is held in McCall Co. v. Wright, 
198 N. Y. 143, 91 N. E. 516, that an 
injunction lies to prevent an employee 
whose position gives him possession of 
his employer’s trade secrets, from vio- 
lating his contract not to enter the serv- 
ice of a rival concern within the dura- 
tion of the contract, although the con- 
tract also provides that he may be dis- 
charged upon thirty days’ notice, and 
he gained a portion of his knowledge of 
the business before the contract was 
made. 

The case law pertaining to the right 
to restrain an employee from entering 
the service of a rival in violation of an 
agreement is discussed in the note ac- 
companying this case in 31 L.R.A, 
(N.S.) 249. 


Insurance—interest in party wall. The 
question whether or not the fact that an 
insured building rests upon a party wall 
will defeat recovery for its loss under a 
policy providing that it shall be void if 
the interest of the insured is other than 
unconditional and sole ownership, or if 
the subject of insurance be a building 
on ground not owned by the insured in 
fee simple, seems to have been presented 
for the first time in Nelson v. Continen- 
tal Ins. Co. — C. C. A. —, 182 Fed. 
783, 31 L.R.A.(N.S.) 598, holding that 
the easement of support which an owner 
of one half of a party wall has in the 
other half is covered by a policy of in- 
surance covering his building supported 
by such wall, together with its founda- 
tions and his half interest in the wall, 
and the insurer is therefore liable for 
injury to such easement of support by 
fire in the adjoining building, although 
the policy provides that it shall be void 
if the interest of the insured is other 
than unconditional and sole ownership 
or if the subject of insurance be a build- 
ing on ground not owned by the insured 
in fee simple. 


Larceny — theft — bailee — failure to 
deposit funds. The failure of a tenant 
who is working land under a contract 
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requiring him to mature and market the 
crop, and place a certain portion of the 
proceeds to the credit of the landlord’s 
bank account, to comply with his con- 
tract, and his conversion of the entire 
proceeds to his own use, is held in the 
Texas case of Northcutt v. State, — 
Tex. Crim. Rep. —, 131 S. W. 1128, 
not to constitute theft by a bailee. 

The cases dealing with failure to ac- 
count for a fund to one jointly inter- 
ested therein as theft, larceny, or embez- 
zlement are presented in the note accom- 
panying this decision in 31 L.R.A. 
(N.S.) 822. 


Libel—truth—justification. A tax col- 
lector who, in addition to posting the 
notices of sale of delinquent taxes, re- 
quired by law, publishes the fact of de- 
linquency in newspapers, for the pur- 
pose of maliciously proclaiming to the 
public that the taxpayer was delinquent, 
and not in the belief that such adver- 
tisement was essential to the success of 
the tax sale, is held in Hutchins v. Page, 
75 N. H. 215, 72 Atl. 689, answerable 
for libel, although the statement was in 
fact true. The report of this case in 
31 L.R.A.(N.S.) 132, is accompanied 
by a note on truth as a defense to a 
civil action for libel and slander, which 
is supplemental to an earlier note in 21 

Sf? 


L.R.A. 502. 


Libel—judicial proceedings—charge of 
dishonesty. The question as to privilege 
of charges in judicial proceedings of 
fraud as to matters previously adjudi- 
cated appears to have been raised for 
the first time in Perry v. Perry, 153 N. 
C. 266, 69 S. E. 130, 31 L.R.A.(N.S.) 
880, holding that an affidavit in defense 
of a proceeding to charge an executor 
personally with costs for defending an 
action, which charges that the testimony 
of plaintiff upon which judgment in his 
favor was founded was false and fraud- 
ulent, and that the claim was unjust, 
dishonest, and unlawful, is absolutely 
privileged. 


Mandamus—restoration of property by 
sheriff. An unusual question—one ap- 
parently but once previously considered 
by the courts—arose in the Colorado 
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case of Thomas v. Bell, — Colo. —, 111 
Pac. 76, 31 L.R.A.(N.S.) 664, holding 
that mandamus lies to compel a sheriff 
who seizes under a search warrant prop- 
erty alleged to have been stolen, to re- 
store the property, where the justice de- 
termines that it was not stolen, and di- 
rects its restoration, and the statute re- 
quires the sheriff to have the property at 
all times ready to abide the order of the 
justice, and to restore it to the one from 
whom it was taken immediately upon be- 
ing ordered to do so. 


Mandamus—reinstatement in association 
—liability to expulsion. That mandamus 
will not lie to reinstate a baseball club 
in a league from which it has been ex- 
pelled, if, by the terms of the constitu- 
tion, it could be immediately expelled 
again effectively, is held in the Wash- 
ington case of State ex rel. Rowland v. 
Seattle Baseball Asso. — Wash. —, 111 
Pac. 1055, which is accompanied in 31 
L.R.A.(N.S.) 512, by a note collating 
the decisions as to whether mandamus 
will lie when the writ could be immedi- 
ately rendered nugatory by taking new 
action avoiding the defects complained 
of. The cases, with one exception, hold 
with the foregoing decision that mere 
irregularities in the doing of an act will 
not justify the issuance of a writ of 
mandamus to compel further acts, the 
effect of which could be avoided by the 
taking of new action in a more formal 
manner. In other words, the courts as- 
sume the position that the law cannot 
be invoked to compel the doing of a 
vain and useless act. 


Master—list of customers—injunction to 
protect. That a solicitor for a merchant, 
who works on certain routes, selling 
goods to customers on a commission, 
may, in case he appropriates the list of 
customers upon engaging to work for a 
rival merchant, be compelled to return 
the list, and be enjoined from using it or 
a copy of it, or showing it to others, is 
held in the Michigan case of Grand 
Union Tea Co. v. Dodds, — Mich. —, 
128 N. W. 1090, annotated in 31 L.R.A. 
(N.S.) 260. 

So far as the employer’s right to in- 
junctive relief is concerned in such cases, 
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it would seem to make but little differ- 
ence whether he bases his right upon a 
negative stipulation by the employee not 
to solicit from his customers, or upon 
an implied agreement by the employee 
that he would not take this advantage 


of his employer’s business. In either 
case, upon a proper showing, the em- 
ployer would be entitled to an injunc- 
tion. 


Master — authority of servant — ticket 
agent. A novel question was presented 
in the Michigan case of Hayes v. Wa- 
bash R. Co. 163 Mich. 174, 128 N. W. 
217, holding that a city passenger and 
ticket agent of a railroad company has 
implied authority to guarantee connec- 
tion by one of its regular trains, which 
is necessary to permit an intending pas- 
senger to reach his destination at a speci- 
fied time. 

The extent of a ticket or passenger 
agent’s implied authority in respect of 
transportation of passengers is discussed 


in the note accompanying this case in 
31 L.R.A.(N.S.) 229. 


Mechanics’ lien — unused material. A 
materialman is held in the South Dakota 
case of Pittsburgh Plate Glass Co. v. 
Leary, — S. D. —, 126 N. W. 271, not 
entitled to a lien for glass furnished the 
contractor for use in a building if it was 
broken before any attempt was made to 
use it in the building, so that it became 
worthless, where, under the statute, the 
lien depends not upon the owner’s con- 
tract, but upon the incorporation in the 
building of the material for which the 
lien is claimed. 

As appears by the note which accom- 
panies this case in 31 L.R.A.(N.S.) 746, 
there is a conflict among the decisions 
construing statutes which provide for a 
lien for materials furnished “for” a 
structure; that where the lien is given 
for materials furnished “for the con- 
struction” of an improvement, the de- 
cided weight of authority inclines to the 
view that the actual use of the articles 
furnished is not necessary; that, like- 
wise, the actual use of the materials is 
held unnecessary where the legislature 
has subjected buildings to debts con- 
tracted for materials furnished for or in 
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the erection thereof; but that where the 
lien is given for furnishing materials 
“used” or “to be used” in an improve- 
ment, the rule is that the use of the ma- 
terials furnished is a prerequisite to the 
enforcement of a lien. 


Municipal corporation—technical school 
—right to maintain. The question wheth- 
er a municipal corporation may use pub- 
lic funds for the maintenance of an in- 
dustrial or technical school was present- 
ed for the first time in the Wisconsin 
case of Maxcy v. Oshkosh, 144 Wis. 
238, 128 N. W. 899, 1136, 31 L.R.A. 
(N.S.) 787, holding that the presence in 
a will providing for the establishment of 
a memorial training school, of a direc- 
tion that it shall teach all things of me- 
chanical and other technical work, and 
of language indicating that it shall be 
an institution of learning and bear a 
memorial name, does not indicate that it 
is of a class that a municipal corporation 
could not maintain at public expense, 
under authority to maintain manual 
training schools for the benefit of pupils 
of school age, where the will also pro- 
vides that the schools shall teach cook- 
ing, sewing, and domestic economy to 
girls, and to both boys and girls such 
things as are usually taught. in modern 
manual training schools, and such things 
as time develops ought to be taught in 
such schools. 


Municipal corporation — authority — 
lease of unused property. As was shown 
in a note in 33 L.R.A. 118, it seems to 
be generally conceded that a municipal 
corporation having erected a building in 
good faith for municipal or public pur- 
poses has the right, when such building 
is no longer used by the municipality, 
or when parts of it are not needed for 
public use, or when at intervals, the 
whole building is not so used, and when 
it does not interfere with its public use, 
to permit it to be used either gratuitous- 
ly or for a compensation for private pur- 
poses. 

The case of Gottlieb-Knabe & Co. v. 
Macklin, 109 Md. 429, 71 Atl. 949, 16 
A. & E. Ann. Cas. 1092, holds that stat- 
utory authority to a municipality to rent 
its unused property for fixed and limited 
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terms includes the power to let or hire 
the use of it for a single evening, or 
a number of evenings, whether consecu- 
tive or not. 

This case further determines that the 
fact that a school building has been 
leased by a city to a regiment of state 
national guard for a nominal considera- 
tion, and is occupied by it as its only 
habitation, does not take the property 
out of the provision of a statute empow- 
ering a city to lease “property not need- 
ed for public use,” so as to prevent the 
city from leasing it for public entertain- 
ments. 

It is also laid down in that case that 
the fact that the officers of a state mi- 
litia organization to whom a city has 
leased a schoolhouse for an armory 
might not have authority to sublet it 
does not prevent the municipal corpora- 
tion, acting under its statutory authori- 
ty, and such officers together, from let- 
ting the building for entertainments, the 
proceeds to be divided between them. 

The recent cases upon this question 
are appended to the report of this de- 
cision in 31 L.R.A.(N.S.) 580. 


Note—filling blank—material alteration. 
Filling a blank left in a promissory note 
for the place of payment, by inserting 
such place, is held in Diamond Distill- 
eries Co. v. Gott, 137 Ky. 585, 126 S. W. 
131, annotated in 31 L.R.A.(N.S.) 643, 
not to avoid the note under the nego- 
tiable instruments law, making a mate- 
rial alteration one which changes the 
place of payment or adds the place of 
payment where no such place was speci- 
fied, but which authorizes a holder to 
fill blanks, and it is immaterial that the 
place inserted is located in another state. 


Nuisance — undertaking establishment. 
The right to enjoin as a nuisance the 
maintenance of an undertaking estab- 
lishment in a residence part of a city 
within a few feet of neighboring resi- 
dences is upheld in the Washington case 
of Densmore v. Evergreen Camp, — 
Wash. —, 112 Pac. 255, annotated in 31 
L.R.A.(N.S.) 608, in view of the prob- 
able interference with the comfortable 
enjoyment of their property by the de- 





164 


pressing effect of the reminders of mor- 
tality, and the escape of noxious odors 
and gases from the chemicals used in 
the business; and it is immaterial that 
the owner of the business intends to re- 
side in the upper stories of the building. 


Officer — appointment — member of ap- 
pointing body. The adjudged cases up- 
on the validity of appointment to office 
made from the membership of the ap- 
pointing body hold uniformly that such 
appointments are illegal and to be gener- 
ally discountenanced. In conformity with 
them the Kentucky case of Meglemery 
v. Weissinger, — Ky. —, 131 S. W. 40, 
annotated in 31 L.R.A.( N.S.) 575, holds 
that the appointment by a fiscal court of 
one of its own number, whose term of 
office is about to expire, to a salaried 
office within its gift, but the duties and 
salary of which it does not prescribe, is 
void as against public policy, although 
he is not present when the appointment 
is made. 


Partnership — dissolution — absorption 
by corporation. The transfer by a part- 
nership of all its assets to a corporation 
formed to take them over, and the issu- 
ance of corporate stock to the partners 
for a portion of the assets, with the ex- 
pectation that the remainder shall be col- 
lected and applied in satisfaction of the 
partnership debts, is held in Seufert v. 
Gille, 230 Mo. 453, 131 S. W. 102, to 
constitute a dissolution of it, if the part- 
nership thereupon ceases to do business. 

It is probably safe to say, however, 
that the mere formation of a corporation 
does not necessarily terminate the part- 
nership which it succeeds, and that 
whether it does or not depends on the 
additional and peculiar facts and circum- 
stances of each case. The question is 
fully discussed in the note which accom- 
panies the above case in 31 L.R.A. 
(N.S.) 471. 


Religious society — election — control of 
court. The question whether a court of 
equity has power to order a new election 
for trustees of a religious society, be- 
cause of doubt as to the result of the 
original election, when both parties to 
the cause consent, is a novel one, which 
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was considered for the first time in Ma- 
zaika v. Krauczunas, 229 Pa. 47, 77 Atl. 
1102, 31 L.R.A.(N.S.) 686, holding that 
a court of chancery has no power, upon 
ascertaining, in a suit between factions 
of a religious society to compel transfer 
of the legal title of its property from one 
trustee to another, that the result of an 
election by the society or the choice of 
the trustee is unsatisfactory and doubt- 
ful, to order and conduct another elec- 
tion for the purpose of settling the ques- 
tion of the choice of the society, al- 
though it is consented to by the parties 
to the action. 


School lands — board of education — 
power to lease. Whether a public school 
building or other school property may 
be used for other than school purposes, 
besides depending to some extent upon 
the use intended to be imposed upon it, 
might also, it would seem, depend upon 
the extent of authority granted those 
having charge or control of the property. 

The question arose in the case of Her- 
ald v. Board of Education, 65 W. Va. 
765, 65 S. E. 102, which holds that a 
board of education is a quasi public cor- 
poration, existing only under statute, 
having only the powers given by statute 
and such implied powers as are absolute- 
ly necessary to execute such express 
powers. It cannot engage in business or 
make contracts outside its functions 
touching education. It cannot lease a 
schoolhouse lot for production of oil and 
gas. 

The decisions discussing this interest- 
ing question are collated in the note 
which accompanies the report of this 
case in 31 L.R.A.(N.S.) 588. 


Witness fees — advancement by state. 
The question of the duty of the state to 
advance fees of witnesses summoned on 
its behalf was presented in the Kansas 
case of State v. Kaemmerling, — Kan. 
—, 111 Pac. 441, annotated in 31 L.R.A. 
(N.S.) 781, holding that the state is not 
required to advance fees to a witness 
who makes a demand therefor when 
summoned as a witness in an action 
brought by an assistant attorney general, 
in the name of the state, to enjoin the 
maintenance of a nuisance. 
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Incidents of Aerial Navigation. At Day- 
ton, Ohio, on May 20th, there was filed 
a damage suit which is said to be the 
first of the kind ever brought in any 
court in the world. Sadie Fuller, of Osh- 
kosh, Wisconsin, filed suit in the com- 
mon pleas court against the Wright 
Brothers Company, asking for $5,000 
for personal injuries in being run down 
by an aeroplane. 

She claims she was injured at Mil- 
waukee in 1910, when a piece of Arch 
Hoxey’s aeroplane dropped, striking her 
on the head. Miss Fuller claims she was 
a spectator in front of the grandstand 
when an exhibition was being given with 
the aeroplane. 

Through negligence, it is charged, the 
propeller suddenly coasted to the earth, 
and the aeroplane, when only 40 feet 
in the air, swooped down upon the spec- 
tators. Miss Fuller sustained a broken 
nose and other injuries about the face 
and body. The very next day after this 
suit was filed, the cable reported the 
death of the French War Minister and 
the injuring of the French Premier by a 
flying machine. In both cases the in- 
juries were inflicted upon the spectators 
standing on terra firma. 

The singular accidents of the new age 
in which we are living are matched by 
the attack of a great eagle upon a fly- 
ing machine sailing some 4,000 feet over 
the mountains in Spain. Heretofore we 
have heard how the aeroplanes depopu- 
lated the French countrysides of birds, 
who fled from the sight of the new 
aerial monster. The Spanish eagle is 
the first bird intrepid enough to dispute 
the dominion of the sky with a man-ma- 
chine. 

On June 8th, Rene Simon, a French 
aviator, while engaged in making a 
flight at Wildwood, near Ottumwa, 
Iowa, picked out a nice soft part of 
John Manuel’s cornfield, just over the 
hill, as a fitting spot on which to alight 


with his monoplane, tearing up many a 
hill of growing corn. 

Although Simon is an aviator of great 
repute, Manuel did not quite like the 
idea of making his fine cornfield a field 
of aviation, and demanded damages. 

Unable to gain a settlement, Manuel 
did the next best thing. He enlisted the 
aid of Justice of the Peace H. J. Nosler 
about 9 p. mM. and had an attachment is- 
sued against the monoplane that did the 
damage until he had been satisfied for 
the damage in the sum of $50. When 
Simon realized that the odds were 
against him he offered to split the dif- 
ference and pay 25 simoleons to gain 
possession of his machine. The deal was 
made and Manuel received $25 of the 
flying money. The attachment was re- 
leased and the machine allowed to be 
packed into its car. The French was fly- 
ing thick and fast in the party of avia- 
tors, but Manuel smiled serenely. 

Ballooning may be extrahazardous, 
but if indulged in as a diversion insur- 
ance money may be collected in case of 
accident or death, according to a Colo- 
rado supreme court decision rendered in 
the suit to recover $2,000 insurance upon 
the life of Frank Van Fleet, who was 
killed as the result of a balloon accident 
at Grand Junction. 


“Keep Off!” to Airships. What prac- 
tically amounted to a complete prohibi- 
tion for the Zeppelin or other passenger 
carrying airships to make trips over the 
city or vicinity was decreed several 
months ago by the city of Strassburg, 
Germany. The military authorities 
feared that foreign passengers might 
photograph the fortifications and there- 
fore declined to grant landing facilities 
to the airships. 


Forbade Airships over London. Acting 
under the powers conferred by the act 
recently passed by Parliament, Home 
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Secretary Churchill issued an order pro- 
hibiting navigation of air craft of any 
description over the county of London 
on the three days of the coronation pro- 
cessions, and also over Windsor and 
London on the three days devoted to 
events connected with the coronation. 
The penalty prescribed for a violation 
of the order is imprisonment for six 
months or a fine of $1,000. 


Aviation to Date. Aviators have al- 
ready to their credit, writes Mr. Augus- 
tus Post in the World’s Work for July, 
among other daring and skilful deeds 
these achievements : 

An entire working day of more than 
eight hours spent in the air in an aero- 
plane. 

A speed of more than 100 miles an 
hour. 

A cross country flight of more than 
500 miles. 

A continuous flight of 365 miles. 

A flight two miles (11,474 feet) above 
the earth. 

A dozen passengers carried 6 miles 
in an aeroplane. 

The perfection of an aeroplane that 
can rise from or land in the water. 

The winning of $1,000,000 in prizes. 

A good deal of derision has been cast 
at America on account of the futility 
and amateurishness of its aeronautical 
feats in comparison with those of other 
countries. According to Mr. Post, how- 
ever, we have no very great cause to be 
ashamed. From Boston to Seattle, from 
St. Paul to New Orleans flying meets 
and exhibitions have been held. Beachey 
at Pinehurst has frightened a hundred 
or two North Carolina darkies from the 
top of a row of freight cars by one of his 
sudden downward swoops. The army 
fliers have swept across the Texas plains, 
and a flying machine has: landed on a 
ship in San Francisco harbor. 

In the plans for this year we are as 
advanced as any country, for there is a 
large prize awaiting the winner of the 
San Francisco-New York race (less than 
ten years after the first transcontinental 
automobile journey) and another for the 
winner of the trip between St. Louis 
and New York. 
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An Up-to-Date Municipality. Nearly 
three years ago a practical joker who 
was a member of the council of Kissim- 
mee City, Florida, introduced an ordi- 
nance which at the time was undoubt- 
edly a piece of original municipal legis- 
lation. It aroused wide-spread interest, 
and the mayor’s office was flooded with 
correspondence on the subject. Many 
of the letters received from abroad were 
addressed to the “Lord Mayor of Kis- 
simmee.” The ordinance, which in view 
of the great progress made in aviation, 
does not read nearly so oddly now as it 
did when first proposed, is as follows: 


An Ordinance Regulating the Status 
and Employment of Airships within 
the Town of Kissimmee City. 

Be it Ordained by the Council of the 

Town of Kissimmee City : 

Section 1. For the purpose of this 
ordinance, the boundaries of the town 
and the boundaries of the airship limit 
of the town shall be held to extend up- 
ward in a vertical direction for a dis- 
tance of 20 miles in the sky; and the 
limit of the town shall be the same as 
that of the fire limit of the town. 

Sec. 2. It shall be unlawful for any 
person, firm, or corporation to keep an 
airship shed, barn, or garage for the 
stalling or repairing of airships, or an 
airship station, depot, or terminal for the 
shipment or discharge of freight or pas- 
sengers within the airship limit, without 
the permission of the Council, which 
privilege shall be subject to revocation 
at any time upon six months’ notice. 

Sec. 3. Every person, firm, or cor- 
poration keeping an airship shed, barn, 
or garage shall pay an annual license tax 
of one hundred dollars ($100) for each 
such place of business, the same to be 
collected in like manner as other licenses. 

Sec. 4. An annual license tax is 
hereby imposed upon all airships kept 
or used for hire within the town, the 
same to be collected from the owner of 
such airship in like manner as other li- 
censes. Said license tax shall be graded 
as follows: 

Balloons—Stationary, twenty dollars 
($20); powerless, thirty dollars ($30) ; 
dirigible, fifty dollars ($50). 

Flying Machines -- Aeroplanes, one 
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hundred dollars ($100) ; helicopters, one 
hundred and fifty dollars ($150); or- 
‘(00z$) S4e]]Op peipuny om} ‘ssadoyjiu 
all other types, three hundred dollars 
($300). 

Said amounts shall be increased, ac- 
cording to carrying capacity, in the fol- 
lowing rates: 

Five to fifteen passengers, 10 per cent 
increase; fifteen to thirty passengers, 20 
per cent increase; thirty to sixty pas- 
sengers 35 per cent increase; sixty to 
one hundred passengers, 50 per cent in- 
crease; one hundred to five hundred pas- 
sengers, 100 per cent increase; five hun- 
dred to one thousand passengers, 200 
per cent increase; over one thousand 
passengers, 400 per cent increase. 

Sec. 5. For the purpose of encour- 
aging the transportation of freight by 
aerial common carriers, no tax whatever 
shall be imposed upon any aerial com- 
mon carrier for the term of fifteen years 
from the date of this ordinance. 

Sec. 6. No powerless balloon, aero- 
plane, helicopter, ornithopter, or other 
type of flying machine or airship, shall 
travel upon any street or alley of the 
town within 10 feet of the surface at all, 
or within 20 feet of said surface at a 
speed greater than 8 miles an hour; or 
within 50 feet at a speed greater than 15 
miles an hour; or within 100 feet at a 
speed greater than 25 miles an hour; or 
within 200 feet at a speed greater than 
50 miles an hour; or within 500 feet at 
a speed greater than 100 miles an hour; 
or within 1,000 feet at a speed greater 
than 200 miles an hour. 

Sec. 7. It will be unlawful for the 
occupant or occupants of any balloon, 
either stationary, powerless, or dirigible, 
or aeroplane, helicopter, ornithopter, or 
other type of flying machine or airship, 
to drop, throw, discharge, or otherwise 
eject any substance, fluid, or solid, from 
such airship, upon any of the streets, 
alleys, or parks, or public or private lots, 
blocks, or buildings within the town. 

Sec. 8. It shall be unlawful for any 
such balloon or airship to collide with, 
break, destroy, deface, or otherwise 
damage any electric, telephone, tele- 
graph wires or poles, or any part of any 
public building, or other public property 
within the town. 
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Sec. 9. All such balloons or airships 
shall be properly equipped with, and 
shall use, such bells, whistles, or horns, 
brakes, lights, and other signaling and 
controlling apparatus, and nets, para- 
chutes, flying belts, and artificial wings, 
and other safety apparatus as are pre- 
scribed by the rules and regulations 
adopted and enforced by the aeronautic 
and aerostatic bureaus of the United 
States government. 

Sec. 10. As soon as practicable, the 
Council shall purchase an aeroplane of 
approved modern type for the use of 
the marshal in the performance of his 
public duties, and to enable him to prop- 
erly enforce the provisions of this ordi- 
nance. 

Sec. 11. Any violation of any of the 
provisions of this ordinance shall be 
punished upon conviction, by a fine of 
not more than $500, or by imprisonment 
in the town calaboose for not more than 
ninety days, or by both such fine and 
imprisonment. 


A Long Four Minutes An interesting 
example of dramatic appeal to human 
experience during a trial and a conclu- 
sive test of the appeal closed a case that 
had been before a Western court for a 
number of years. 

The plaintiff was suing a railway for 
damage to a building that had been set 
on fire, it was alleged, by a spark from 
a locomotive. 

The counsel for the railway company 
based his defense on the ground that, 
since the fire was seen by employees on 
the train and the train was in the station 
only four minutes, the fire must have 
been set before the engine pulled into 
the station. Four minutes, he main- 
tained, were not long enough for a fire 
to start and get under way. 

Counsel for the other side made this 
argument: “If a fellow is sitting on a 
sofa holding a girl’s hand, the time trav- 
els like an express train. But if you 
dump a lot of sparks on the pine roof 
of a dry building in the summer time, 
four minutes is ample to settle the fate 
of the structure, in spite of all efforts to 
save it.” 

There were some incredulous smiles. 
The attorney took out his watch, and, 
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handing it to the foreman of the jury, 
requested him to announce when four 
minutes were up. 

The jurymen leaned over and looked 
at the watch. Then they got tired and 
settled back in their seats. The fore- 
man of the jury lowered his hand as the 
signal for the beginning of the four 
minutes, and rested it on his knee. The 
attorney shifted his feet a few times and 
sat down. The judge looked at the 
clock, then out of the window. 

A deputy marshal put his head in at 
the door to see what was the matter, and 
waited the result of the curious scene. 
Nearly every man in the room had his 
watch out and was studying the face of 
it. The speaker was sacrificing four 
minutes of his time, but he knew they 
were well invested. 

At last the foreman of the jury an- 
nounced that the four minutes had ex- 
pired, and handed the watch back to the 
lawyer. To every man in the room the 
time had seemed twice as long. After 
the case the judge said it seemed like 
fifteen minutes. The wearisome sus- 
pense had the effect on the jury that 
the lawyer had intended. It was an im- 
mediate object-lesson, a striking expo- 
sition, of how much might happen in 
four minutes. 

The jury found that the defendant’s 
engine had ample time to fire the build- 
ing and the fire had enough time to get 
under way and make a blaze that the 
men on the train could see, and they 
brought in a verdict for the plaintiff of 
something over $14,000, the full value 
of the building. 


Defective Title. Appropos of the 
item in June CasE AND COMMENT con- 
cerning the North Dakota lawyer who 
wanted Mrs. Taft’s signature as well 
as the President’s to a United States 
patent of land, a subscriber writes us of 
a Page county, Iowa, lawyer who, some 
twenty-five years ago when he returned 
the abstract which had been submitted to 
him for examination, stated that “he 
found the title all right back to the Unit- 
ed States, but that the abstract was de- 
fective in not showing where the United 
States got title.” 


Comment 


An Abusive Locomotive. In Chicago, 
B. & Q. R. Co. v. Putnam, 45 Neb. 442, 
63 N. W. 826, an action to recover for 
injuries received by being struck by a 
train at a railroad crossing, while driv- 
ing a grading machine, the plaintiff al- 
leged that as a result of the collision he 
was thrown to the ground in such a man- 
ner as to be “tramped upon, injured, and 
abused by said locomotive and cars and 
said horses and plow.” It seems as if 
the question might well have been raised 
whether the act of a locomotive in 
“tramping” upon a person might reason- 
ably have been anticipated so as to make 
the injuries resulting therefrom the prox- 
imate cause of the accident, or whether 
a locomotive, like a vicious dog, ought 
to be entitled to tramp upon at least one 
person before rendering the owner liable 
for the exercise of this propensity. 


Life Sentence to College. One of the 
happiest of the 1,461 Columbia Univer- 
sity students who received degrees at the 
commencement exercises was William 
Cullen Bryant Kemp, sixty-five years 
old. He was happy because the degree 
of bachelor of science was the fourth 
he has taken since he entered college 
forty-one years ago. 

Kemp has been practically sentenced to 
spend all of his life in college. Under 
the provisions of his father’s will he gets 
an income of $25,000 a year as long as 
he remains a college student. If he 
leaves the University he forfeits this in- 
come, together with the principal. This 
is why Kemp has been a student since 
1870. While he was a junior Kemp’s 
father died: The elder Kemp had been 
greatly interested in his son’s career as a 
student, and earnestly desired that he 
should graduate with honors. 

His will stipulated that if his son “left 
college” he should forfeit all share in the 
fortune left. While it was evident that 
the elder Kemp merely wanted his son 
to finish out his course, he expressed his 
intent so imperfectly that he succeeded in 
marking out for the son a life-long ca- 
reer. Mr. Kemp is as enthusiastic as any 
young undergraduate, and says he 
would not now be happy living any- 
where else than in the college dormitory. 
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The Administration of Criminal Justice. By 
G. Glover Alexander, M. A., LL.M. (G. P. 
Putnam’s Sons, New York) 40 cts. net. 158 


p. 

The latest number of the Cambridge Man- 
uals of Science and Literature is Mr. G. Glover 
Alexander’s volume entitled “The Adminis- 
tration of Justice in Criminal Matters” (in 
England and Wales). Although written in 
a semi-popular and broad style, the work is not 
intended as a text book or a guide to begin- 
ners, but the subject is treated in a form ac- 
ceptable to educated readers in general. It 
presents concisely and accurately the salient 
principles governing the modern administra- 
tion of English criminal justice, and is well 
worthy of perusal by the American practition- 
er. It is doubtful if he could find elsewhere 
within so small a compass, so much valuable 
and suggestive information concerning the 
methods of the English courts, whose sum- 
mary despatch of business has long presented 
a marked contrast to the delays exhibited in 
American courts. 

Haviland and Greene's “Cumulative Current Ci- 
tations.” Supplementing Haviland and Greene’s 
vol. 3, and covering New York decisions and 
all citations therein from September, 1910, to 
April 1, 1911. Published three times a year. 
Subscription, $5 per year. 

Shepard's “Federal Citations.” 


Including United 
States District and Circuit 


Court Reports, 


od 


over 180 vols.; The Federal Cases, 30 vols.; 
The Federal Reporter, 181 vols.; Circuit Court 
of Appeals Reports, 105 vols.; United States 
Supreme Court Reports, 217 vols.; Lawyers’ 
Edition of the United States Reports, 54 
vols.; Supreme Court Reporter, 30 vols.; Re- 
ports of the Decisions of the Commissioner of 
Patents, etc., 1869 to 1909. $25. 

“American Digest, Key-Number Series.” Vol. 
1901-1911." W. 
vols. Cloth, $18. 


$6. 
“Canadian Ten-Year Digest, 
I Tremeear, editor. 2 
Half calf, $20. 
Mews’ Digest of English Case Law. 
eines 1910. 16 vols. 


To and in- 
Cloth, $80. Half calf, 


“Construction and Interpretation of Laws.” By 
H. Campbell Black. (Hornbook) 2d ed. 
Buckram, $3.75. 

“The Laws of Washington Relating to Notaries 
Public.” By Joseph O. Skinner. Buckram, 
$3.50 


“Law and Practice in Oil and Gas Cases.” By 
Vachel B. Archer. 1 vol. $7.50. 

““Partnerhsip.” By Eugene A. Gilmore. 
(Hornbook.)- Buckram, $3.75. 

“The Street Laws of California.” By EE. S. 
Page. 1 vol. $7.50. 

“Session Laws of California, 
Sheep, $6.75. 

“White's Penal Code of Texas.” 
revised by Walter Willie. 


1911." 2 vols. 


Enlarged and 
2 vols. $12 
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“The navigation of the air is not a natural right. 
The question is whether a right to navigate the air 
cannot be secured from the State. 
the soil. It can tax it, it can reclaim it for the public 
use from private owners by the payment of a reason- 
Successful navigation of the air will no 
doubt be useful to the public. The question then, 
is whether the State can give to airships a similar 
right to navigate under certain conditions. 
might be done under a franchise or a license.—Hon. 
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Judges and Lawyers 


A Contemporary record of Bench and Bar 


Judge Newman 


Who is just Completing a Quarter of a Century of Judicial Service 


ONORABLE William T. Newman, 
United States District Judge for the 
Northern District of Georgia, was born 
in Knoxville, Tennessee, June 23d, 1843. 
He was educated in the private schools 
and a preparatory academy of his native 
city. At the opening of the Civil War, 
though still a boy, he enlisted in April, 
1861 in the Confed- 
erate service, being 
mustered in as a pri- 
vate in a_ cavalry 
company which _be- 
came Company H 
of the Second Ten- 
nessee Cavalry. He 
was soon promoted 
to the rank of lieu- 
tenant. 
While connected 
with a cavalry brig- 


ade, commanded by 
General John Peg- 
ram, Lieutenant 


Newman received a 
severe wound in the 
and 


leg, Was cap- 
tured at Somerset, 
Kentucky. He was 
sent to Johnson’s 


Island, in Lake Erie, 
where he _ remained 
until exchanged in 
August, 1863. He 
immediately rejoined his command, then 
in East Tennessee. 

In a cavalry engagement near Jones- 
boro, Georgia, he received a wound 
which disabled him, causing the loss of 
his right arm. 

Locating in Atlanta immediately after 
the close of the war, Judge Newman 
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read law in the office of Judge John L. 
Hopkins, an eminent lawyer, and was 
admitted to the bar in 1866, and at once 
began an active practice. 

In 1871 he was elected city attorney 
for Atlanta, and he filled that position 
ably and satisfactorily for twelve years. 
He was appointed by President Cleve- 
land, United States 
judge for the north- 
ern district of Georgia 
in 1886, after the 
death of Judge H. K. 
McCay, and still oc- 
cupies that position. 

Judge Newman 
was married in 1871 
to Miss Fanny Percy 
Alexander, daughter 
of Honorable Eben- 
ezer Alexander, for 
many years the judge 
of the Knoxville cir- 
cuit court of Tennes- 
see, and one of the 
most honored and 
distinguished citizens 
of the state. 

In a recent sketch 
for The Encyclopedia 
of Georgia, by Hon- 
orable Benj. H. Hill, 
Chief Judge of the 
Court of Appeals of 
Georgia, Judge Hill has the following 
to say of Judge Newman: 

“In 1886, President Cleveland ap- 
pointed him United States judge for the 
northern district of Georgia, after the 
death of Judge McCay, and this high 
office his talent, integrity, and fearless 
administration of the law have made it 
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evident to all that a better appointment 
could not have been made. Judge New- 
man has a full share of the dignity and 
firmness needed by a man holding his re- 
sponsible office, but he despises red tape 
and arbitrary methods. He is a well- 
balanced man with a big brain and a big 
heart, and the poorest ‘moonshiner’ who 
stands before him in his court feels as- 
sured that he will get justice. He tries 
to administer justice under the law, no 
matter what the consequences may be. 
He is never led astray by sentimentality 
or popular clamor, and is determined 
that no spot shall ever stain the judicial 
ermine while it rests on his shoulders. 
Among the members of his profession, 
Judge Newman is universally respected 
and admired, not only on account of his 
Roman integrity and independence, but 
also for his intellectual qualities and 
certain elements of genuine human na- 
ture which he has never allowed con- 
ventional customs and prejudices to 
suppress. He is popular alike with the 
rich and poor, old and young, white and 
black; and yet he has never gone one 
step out of his way to win favor in any 
quarter. His personal appearance is 
strikingly tall and thin with a strongly 
marked face indicating an active mind, 
courage, will power, and endurance, he 
would be singled out in any crowd as a 
natural leader of men. He would have 
been prominent in any other line of en- 
deavor, and is not the man to be forced 
to the rear under any conditions.” 


DEATH OF LEADING BOSTON LAWYER 


The death of Godfrey Morse, a lead- 
ing lawyer of Boston, was announced in 
a cable message from Dresden. Mr. 
Morse, with Mrs. Morse, sailed from 
New York on April 25. Godfrey Morse 
was born at Wachenheim, Germany, in 
1846. He came to America in 1854. 
In 1870, he was graduated from Har- 
vard. From 1882 to 1884 he was assist- 
ant counsel for the United States, in the 
Court of Commissioners of Alabama 
Claims. He was an officer in numerous 
companies and societies, including the 
American Surety Company of New 
York. 
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FLORIDA’S CHIEF JUSTICE 


Honorable James 
B. Whitfield, Chief 
Justice of the Su- 
preme Court of 
Florida, was born in 
North Carolina and 
raised on a farm 
near Tallahassee, 
Florida. He grad- 
uated in law at the 
University of Vir- 
ginia in 1886, and 
in 1888 was elected 
county judge of 
Leon county, Flori- 
da, in which Talla- 
hassee, the capital 
of the state, is lo- 
cated. This office 
he resigned in 1889, 
and for eight years 
was clerk of the su- 
preme court of the 
state. This position he resigned in 
June, 1897, to accept an appointment as 
state treasurer. In 1898 and in 1900, 
he was elected state treasurer, and re- 
signed in 1903 to become Attorney Gen- 
eral. In 1904 he was appointed a jus- 
tice of the supreme court. From Janu- 
ary to June, 1905, he was chief justice 
of the court. In January, 1909, he was 
again chosen chief justice for the term 
ending January, 1913. 

Judge Whitfield has written a num- 
ber of noteworthy opinions dealing with 
unusual legal questions. Among those 
relating to the rights and duties of pub- 
lic service corporations may be men- 
tioned State ex rel. Ellis v. Atlantic 
Coast Line R. Co. 52 Fla. 646, 41 So. 
705, 12 L.R.A.(N.S.) 506, denying the 
right of a common carrier to distribute 
telegraph or telephone poles along its 
right of way for one telegraph or tele- 
phone company, and to refuse to extend 
the same privilege to another; State ex 
rel. Ellis v. Atlantic Coast Line R. Co. 
53 Fla. 650, 44 So. 213, 12 A. & E. Ann. 
Cas. 359, 13 L.R.A.(N.S.) 320, uphold- 
ing the right of the state to require a 
railroad company to provide additional 
rolling stock; and State ex rel. Ellis v. 
Tampa Waterworks Co. 56 Fla. 858, 47 
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So. 358, 19 L.R.A.(N.S.) 183, holding 
that a city authorized to provide for the 
establishment of waterworks is not lim- 
ited to the establishment of a municipal 
plant, but may confer upon a corporation 
proper privileges and franchises to en- 
able it to furnish an adequate water 
supply. 

Two important opinions of Judge 
Whitfield dealing with the right of the 
‘State in navigable waters may be found 
in State ex rel. Ellis v. Gerbing, 56 Fla. 
603, 4%. So. 353, 22 L.R.A.(N.S.) 337, 
and'in Ferry Pass Inspectors’ & Ship- 
pers’ Asso. v. White River Inspectors & 
Shippers’ Asso. 57 Fla. 399, 48 So. 643, 
22 L.R.A.(N.S.) 345. The former up- 
holds the right of the state, in the inter- 
est of the public welfare, to make limit- 
ed disposition of portions of the lands 
under navigable waters, or to permit 
their use when the rights of the whole 
people of the state, as to navigation and 
other uses of the waters, are not materi- 
ally impaired. The latter case upholds 
the right of a riparian owner to enjoin 
an unlawful use of public waters, or the 
land thereunder including the shore, 
when such unlawful use inflicts a special 
injury upon him in the use and enjoy- 
ment of his riparian lands, or deprives 
him of access to the water, or to the land 
from the river so as to interfere with his 
enjoyment of his riparian land, or the 
transaction of his business thereon. 

The decisions of the court over which 
Chief Justice Whitfield presides are 
highly esteemed in other jurisdictions 
and frequently cited by way of argu- 
ment. 


DEATH OF JUDGE BROWNE 


R. H. Browne, one of the oldest and 
foremost lawyers in the city of New Or- 
leans, and father of Arthur H. Browne, 
United States Commissioner for the 
Eastern District of Louisiana, was 
drowned on June 27th. 

Born in Virginia, the best part of his 
career was in his adopted state, where 
he was known as a partner in the firm 
of Choate, Browne & Singleton, which 
many years ago enjoyed a large practice 
in. the Federal courts, and was widely 
known throughout the state. 
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IOWA’S CHIEF JUSTICE 


Honorable John 
C. Sherwin’ was 
born in Erie Coun- 
ty, Ohio, February 
6th, 1851. His | 
parents removed to 
LaCrosse, Wiscon- | 
sin, in the same 
year, where the fu- 
ture chief justice re- 
sided until 1868. 
He attended the 
public schools and 
Ripon and _ Beloit 
Colleges. He grad- 
uated from the Law 
Department of the 
University of Wis- ff 





consin in June, | 
1875. ‘In the fol- | 
lowing year he re- 
moved to Mason 


HON. J. C. SHE RWIN 


City, Iowa, where 
he began the practice of his profession. 
He was elected the first city attorney 
of the city in 1881, and held that office 
until he was chosen mayor in 1884. In 
the same year he was elected district at- 
torney of the twelfth judicial district, 
comprising eight counties, and served in 
that capacity until August, 1888, when 
he was appointed to fill the vacancy on 
the district bench of the same district, 
and was three times elected to that office, 
which he held until December 31st, 1899. 
He was elected judge of the supreme 
court in 1899, and began service in that 
capacity on January Ist, 1900. He has 
been once re-elected, and his present 
term will expire December 31st, 1912. 
Judge Sherwin was chief justice of the 
court in 1905 and is now occupying the 
same position. His long service on the 
bench attests the esteem in which he is 
held by the people of his adopted state, 
and speaks eloquently of his integrity 
and ability as a judge. 


ABLE OHIO LAWYER DIES 


Abraham Brower, the oldest practi- 
tioner at the Hamilton County Bar and 
probably the oldest in Ohio, died on June 
28th at his home in Cincinnati. 














Judges and Lawyers 


NEBRASKA’S ATTORNEY GENERAL 


Grant G. Martin 
was born in Boone 
county, lowa, 
forty-six years ago. 
He was graduated 
from Simpson Col- 
lege, Indianola, 
Iowa, in the class 
of 1885, and three 
years later received 
the degree of Mas- 
ter of Philosophy. 
He was admitted to 
the bar in 1889, and 
practised law at Fre- 
mont, Nebraska, 
for seventeen years. 
During that time he 





was elected and 

. served as county at- 

torney for two 
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appointed assistant 
attorney general of Nebraska in 1907 
and served two years, and then was ap- 
pointed deputy attorney general and 
served two years. In November, 1910, 
Mr. Martin was elected attorney gen- 
eral of Nebraska, and in January, 1911, 
qualified and entered upon the duties 
of that office. He now has full charge 
of all the litigation involving the va- 
lidity of legislative acts reducing ex- 
press rates 25 per cent below what they 
were in 1907, reducing freight rates 15 
per cent below what they were in 1907 
on grain, lumber, coal, etc., and the pas- 
senger laws, reducing fares from 3 to 
2 cents per mile. The express cases have 
been tried, and the reduction sustained 
by the supreme court of Nebraska, but 
they are now being taken to the supreme 
court of the United States. The freight 
and passenger cases instituted by the 
railroad companies are now pending and 
being tried in the Federal court at 
Omaha, Nebraska. 
Mr. Martin is married. Has a son, a 
senior in the Nebraska University, and 
a daughter, in the Lincoln High School. 


DEATH OF NOTED NEBRASKA LAWYER 


Judge Stephen B. Pound died sudden- 
ly at his home in Lincoln, Nebraska, on 
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May 14th. He was one of the oldest 
residents of the city, and a man who had 
been in public life since his location in 
Lincoln in 1868. He had reached the 
age of seventy-eight years, but was still 
active in professional life. He had been 
at his office the day before his death. 

Stephen B. Pound was born in On- 
tario county, New York, January 14, 
1833. Like many who have achieved dis- 
tinction in life, he grew up on a farm 
and was familiar with the hardest kind 
of manual labor. After spending sev- 
eral years in securing an academic train- 
ing, he entered Union College, Schenec- 
tady, where he was graduated with high 
honors in 1859. He was admitted to 
the bar in 1863. The following year he 
entered into a partnership with Judge 
Lyman Sherwood, of Lyons, New York, 
continuing in this firm until the death 
of Judge Sherwood, in 1866. In the au- 
tumn of that year Mr. Pound visited the 
West, for a few months residing at 
Platteville, Wisconsin, then taking up 
his residence in Lancaster, now the city 
of Lincoln, Nebraska. He associated 
himself with Seth Robinson with whom 
he continued in partnership until 1869, 
when Mr. Pound was elected judge of 
the probate court. Upon the expiration 
of his term as probate judge, he formed 
a partnership with C. C. Burr, which was 
continued for three years, when Judge 
Pound was elected to the district judge- 
ship. In 1872 he was elected to the state 
senate, and was a member of the con- 
stitutional convention of 1875. In the 
fall of 1875 he was again elected dis- 
trict judge of the second judicial dis- 
trict, composed of the counties of Lan- 
caster, Cass, Otoe, and Nemaha, filling 
the office for three successive terms. He 
retired from the district bench and again 
associated himself with Mr. Burr. This 
partnership continued for a number of 
years. Later he took into partnership 
his son, Roscoe Pound, who is now Story 
Professor of Law in Harvard Univer- 
sity, and the firm became known as 
Pound & Pound. 

Judge Pound was the first president 
of the Lancaster Bar Association, and as 
ah attorney acquired a wide reputation. 
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NEW MEXICO’S' CHIEF |JUSTICE 
: Honorable Will- 
iam Hayes Pope 
was appointed chief 
justice of the su- 
preme court of 
New Mexico by 
President Taft in 
December, 1909. 
He was at the time 
of his appointment 
out thirty-nine years 
of age, having been 


born at Beaufort, 
South Carolina, on 
June 14th, 1870. 


He received the de- 
cree of A. M. from 
the University of 
Georgia in 1889 
and the degree of 
LL.B. in 1890. In 
the latter year he 
was admitted to the 
bar and removed to 
New Mexico, where he commenced 
the practice of law. Unusual success 
soon crowned his efforts, and he 
performed many public services. In 
1895 he was the commissioner from 
New Mexico to the Atlanta Exposition. 
For the next five years he was a member 
of the Capital Rebuilding Commission. 
During this period he also acted for tao 
years as assistant attorney general of 
New Mexico. From 1896 to 1902 he 
was assistant United States attorney for 
the court of private land claims, and in 
1901 and 1902 he acted as special United 
States attorney for the Pueblo Indians 
of New Mexico. His next public serv- 
ice was as a judge of the Court of First 
Instance, Philippine Islands. In 1903 
he was appointed an associate justice of 
the supreme court of New Mexico, and 
served as such until his elevation to the 
chief justiceship. 

NOTED DENVER LAWYER PASSES 

AWAY 

Ralph Talbot, a prominent lawyer of 
Denver, died at Fort Robinson, of soft- 
ening of the brain, aged sixty-one years. 
His practice at one time was one of the 
largest in the west. 

For a number of years prior to his 
death, he was the senior member of the 
firm of Talbot, Denison, & Wadley. 





HON. WM. H. POPE 


Case and Comment 


DEATH OF JUDGE GILL 


Judge Martin Edward Gill, of the dis- 
trict court at San Juan, Porto Rico, 
whose death there has just been report- 
ed, formerly lived in Somerville, Massa- 
chusetts. Previous to 1907 he served as 
assistant secretary of Porto Rico for 
three years. In this capacity his legal 
ability and general experience made him 
an invaluable aid, not only to the secre- 
tary, but to the governor, when the form- 
er was absent himself from the island. 

Since 1907 he had been district court 
judge. He died suddenly of cerebral 
hemorrhage. 

He was born in Somerville on Febru- 
ary 13, 1870, and was graduated from 
the Somerville High School in 1886, 
from Harvard in 1890, and from the 
Harvard Law School in 1894, winning 
honors in all his studies. He was ad- 
mitted to the bar in Massachusetts be- 
fore he had finished his law course at 
Harvard, and was admitted to the bar 
in New York in 1898, and practised 
there for the next six years. 


JUDGE THAYER HOME FROM CHINA 


Rufus H. Thayer, judge of the United 
States court for China, after having 
served on the bench at Shanghai for two 
years, is in Washington for a vacation. 

Some years ago he served as judge 
advocate general of the District of Co- 
lumba Militia, was a member of the 
school board, one of the organizers of 
the Public Library, a member of the 
board of trustees of the Public Library, 
and chairman of the district peace jubi- 
lee at the close of the Spanish-American 
War. 

His friends say they are particularly 
gratified to know that he has represented 
the interests of the United States in 
China with distinction. It is said that 
for many years past no representative of 
this government in the far east has dis- 
charged his duties with more credit to 
himself or benefit to his government. 


JUDGE BERRIAN DIES 


G. F. Berrian, former county judge, 
died suddenly at Quincy, Ill. on July 
15th. He was 81 years old. Heart fail- 
ure was the cause of death. 









Boosting the Farmer. 
shouted the farmer’s wife, as the big 
balloon soared over the farm, with the 
trailing anchor. “Them thar arynaughts 
‘will hook yeou up like a fish if yeou don’t 


“Look out, Hi,” 


watch out.” “Gosh, Mandy!” gasped 
the old farmer, as he dropped his rake. 
“Yeou don’t think they’d try to do sech a 
thing purposely, do yeou?” “Wouldn’t 
trust them, Hi. That tall chap looking 
down here with the spyglass is one of 
them thar Indiana writer folks, and he’s 
working on a book called “The Uplifting 
of the Farmer.’ Reckon yeou better 
keep yeour eye on that anchor.”—Chica- 
go News. 


Guessed His Profession. “Can you tell 
me where your husband went?” asked 
the bill collector. 


“No,” replied the anxious-looking 
woman. 

“Or when he will be back ?” 

oe No ” 


“But you’re sure he will be back some- 
time?” 

“Not entirely.” 

“Well,” remarked the collector weari- 
ly, “if the firm takes my advice this is 
the last time it will extend credit to an 
aviator.””—Washington Star. 


Unprofessional Conduct. Gladys (to 
aeroplaning friend)—I do love to see 
the gulls flying about! Aeroplaning 
Friend—Oh, come away; do! I can’t 
stand watching them! They oughtn’t to 
be out in this wind !—Punch. 


Ten Years Hence. “Well, Mary, I 
guess spring has come. I just seen a 
flock of aeroplanes goin’ north.” 


Feel Better Now. 
This fancy seethes within our brain 
And we must give it vent— 
An. aeroplane may cost a lot 
Yet not be worth ascent. 
—Boston Transcript. 


The Humorous Side 


A joyous smile adds an hour to one’s life; a heart- 
felt laugh, a day; a grin, not a moment. 






Inventive Genius. “Yonder is a law- 
yer who got very wealthy as an inven- 
tor.” 

“And what did he invent?” 

“An heirship.” 

“Ts it possible? One that would really 
go - 

“It went.”—Plain Dealer. 


Quick but Costly. “They are going 
the wrong way about it,” said Champ 
Clark, at a banquet in Bowling Green, of 
a tax that he opposed. “They remind 
me, in this expensive scheme for raising 
revenue, of Mrs. Calhoun Webster. 

“*Cal,’ said Mrs. Webster, one lovely 
morning in early spring, ‘I wish you’d 
save up your money and get a biplane or 
a monoplane.’ 

“What for?’ the astonished Calhoun 
Webster asked. 

““Oh,’ said his wife, ‘we need so 
many things this Easter—Easter hats 
and harem skirts and new carpets and 
talking machine and so on—and win- 
ning aeroplane prizes seems such a quick 
way to earn money.’ ” 


Fair Warming. It is related that in a 
country town not far from the capital of 
one of the New England states a leading 
member of the bar in that county, was 
trying a case before a justice of the 
peace who had been accustomed to feel 
secure in the capacious depths of this 
attorney’s waistcoat. In this particular 
case, however, the evidence was so com- 
pletely in favor of the opposite side that 
even the astuteness of the justice was 
jogged out of its accustomed groove. 

At the close of the case he called his 
owner out of the room and said, “Good 
Lord, Squire, I can’t decide that case in 
your favor.” “Well,” said the squire 
(whom we will suppose for the plain- 
tiff), “the other side will appeal, anyway. 
You might as well give it to me.” 

Returning to the court room, the jus- 
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tice said, “I find for the plaintiff, but 
I warn the other side they ought to ap- 
peal.” 


A Poetic Prosecutor. John Burns, 
city prosecutor, was trying to show 
Judge Finehout why some young men 
ought to be fined for tearing pickets off 
the fence of Mrs. Joe Goesik. Mr. 
Burns said: 

“I know Mike Chicket tore off that 
picket, and the lady took offence.” 

“No lady is charged with taking a 
fence,” replied Judge Finehout, “and, be- 
sides, this is no place for poetry.”—St. 
Paul Dispatch. 


Bringing Him Back to Earth. The at- 
torneys for the prosecution and defense 
had been allowed fifteen minutes each 
to argue the case. The attorney for the 
defense had commenced his argument 
with an allusion to the old swimming 
hole of his boyhood days. He told in 
flowery oratory of the balmy air, the 
singing birds, the joy of youth, the de- 
lights of the cool water— 

And in the midst of it he was inter- 
rupted by the drawling voice of the 
judge. 

“Come out, Chauncey,” he said, “and 
put on your clothes. Your fifteen min- 
utes are up.”—Sucess. 


Of Course. These kids I teach 
aren’t a bit slow,” observed a school 
teacher yesterday. “In fact, I’m afraid 
they read the papers. The other day I 
proposed the following problem to my 
arithmetic class: 

“*A rich man dies and leaves $1,000,- 
000. One fifth is to go to his wife, one 
sixth to his son, one seventh to his 
daughter, one eighth to his brother and 
the rest to foreign missions. What does 
each get?” 

“ “A lawyer,’ said the littlest boy in 
the class, promptly.” 


Beyond the Law. When Farmer 
Fairweight came to London on a flying 
visit he discovered many things—that 
busses could go without horses, that you 
could walk for a whole hour without 
striking a field or an acquaintance, and, 


Case and Comment 


finally, that you couldn’t hit a policeman 
simply because he compels you to move 
out of other people’s way. 

As he was being taken to the station 
he inquired what the policeman intended 
doing with him. 

“You'll find out soon enough,” said 
the policeman grimly. “Seven days, 
probably.” 

“Seven days! Ah, that’s where I have 
ye, old bluebottle! ”’ chuckled the farmer 
triumphantly, producing the return half 
of his ticket. “I’ve got to go back on 
Monday !”—Answers. 


A Soft Answer. An Irishman was 
called upon to give evidence in a shoot- 
ing affray. 

“Did you see that shot fired?” asked 
the magistrate. 

“No sor; but I heard it,’ replied the 
witness. 

“That is not satisfactory. Step down.” 

As the Irishman turned to go he 
laughed, and was rebuked by the magis- 
trate, who told him it was contempt of 
court. 

“Did yez see me laugh?” 

“No; but I heard you.” 

“That is not satisfactory.” 

And then the court laughed.—Green 
Bag. 


Methodical Fishing. Jim McDermit, 
the lawyer, has a great fund of “darkey” 
dialect stories, says the Newark Star. 
The one he most delights to tell follows: 

“A traveling salesman in a Southern 
town came to a small pond. An old ne- 
gro was lolling contentedly in the sun, 
with fishing rod in hand. The salesman 
paused and watched ‘the fishing. After 
watching for half an hour without see- 
ing the least sign of a bite, he asked how 
the fish were biting. The fisher looked 
surprised. 

“ ‘Why, bos’, he exclaimed, ‘dere ain’t 
no fish in dis yere pond. Dere never was 
a fish in it.’ 

“Well, what do you fish for?’ the 
salesman wanted to know. 

“*So’s my old woman can see dat I 
ain’t got no time to chop wood for de 
fire,’ the negro answered.”—Picayune. 





